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COMPELLING CASE STUDIES AND PRACTICAL TIPS FOR AVOIDING A MALPRACTICE ALLEGATION

Informed Consent — Critical

. Case Study Key Takeaways:
Component in Doctor’s Case

e Most cases today include an
allegation of failure to obtain
informed consent.

¢ The court often considers what
a “reasonable doctor” or a
“reasonable patient” would do.

e Patient records must be
maintained.

See “What Can We Learn?” on
pages 4 and 5 for more takeaways.
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Sam Joneson, D.C., first saw Lisa Coxe at his practice, Downtown
Chiropractic, in mid-March 2012. Lisa was in her first trimester of pregnancy,
and she presented with complaints of chronic low back pain that recently

flared up. - Alcohol, Drugs
Because of Lisa’s pregnancy, Dr. Joneson did not take X-rays as he and Impaired
typically would have. However, based on Lisa’s history and physical exam, _ Provider Programs
Dr. Joneson was able to determine Lisa had a mild disc problem. It was not page 8
Dr. Joneson’s normal practice to obtain a patient’s informed consent before
chiropractic care because he believed he could safely perform chiropractic E— ..
manipulations. o [T ail VI Avoiding a
) ) i ) Fdﬁi \- Ransomware
During each of several appointments in April and May, Dr. Joneson ) Aﬂ@ iﬂ)" Attack
performed high velocity/low amplitude spinal adjustments. Lisa said at the 4 page 12

time that the adjustments helped ease her pain somewhat.
Lisa returned to Dr. Joneson on May 24, 2012, with similar complaints to

those she had at her mid-April visit. Dr. Joneson performed a chiropractic Attorney’s Advice
adjustment, but since Lisa was still in significant pain, Dr. Joneson scheduled on When and
her to return the next day. How to Apologize
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That night, however, Lisa’s pain was severe, so she went to the
emergency room at General Hospital where she was diagnosed with
piriformis syndrome and sciatica. She was given an injection of Demerol
and instructed to follow up with her family physician the following day.

The next morning, May 25, Lisa saw Leah Lathe, M.D., at River
Professional Associates (RPA), a private family practice where Dr. Lathe
was employed. At this visit, Lisa complained of urinary retention. Suspecting
a UTI, Dr. Lathe sent her for a urinalysis. According to Lisa, Dr. Lathe told
her she could continue with chiropractic care if she desired.

Patient Returns to Dr. Joneson for Care

Later that morning, Lisa returned to Dr. Joneson’s office, and he
administered his usual chiropractic adjustment. Then, as he checked to
see if Lisa would also tolerate the flexion distraction technique, she cried
out from pain. Dr. Joneson stopped immediately, and Lisa left the office
without further discussion.

At this visit, there were no notes in Dr. Joneson’s chart about Lisa’s
urinary symptoms, nor did Dr. Joneson later recall her mentioning any
urinary complaints. However, Lisa subsequently testified that she had
told Dr. Joneson she was experiencing urinary retention.

In the early morning hours of Saturday, May 26, Lisa went to the hospital
emergency room again. The on-staff physician promptly referred Lisa to the
obstetrical department where she was seen by Jason Francis, M.D., who
was covering for Lisa’s regular obstetrician. Dr. Francis told Lisa that she
wouldn’t be able to be seen for a neurology consultation until Monday
anyway. Therefore, Dr. Francis simply catheterized Lisa and sent her home,
with the instructions to return Monday morning if she didn’t improve.

Lisa returned and was admitted to the hospital on Monday morning,
May 28. After evaluation by her regular obstetrician, as well as a neurologist
and a neurosurgeon, she was transferred to a university hospital for surgery
for cauda equina syndrome. The reason for the transfer was that her
pregnancy presented a complex case, and the university hospital was
better equipped for it. Lisa underwent neurosurgery on May 30, 2012.

Post-surgery Lisa was left with bowel and bladder dysfunction. She also
had lost virtually all feeling in her sexual organs. Lisa was able to have a
normal delivery of her baby, and the baby suffered no ill effects from either
the injury or the surgery.

Lawsuit Ensues

Approximately one year later, on June 3, 2013, Lisa Coxe (now the
plaintiff) initiated a lawsuit against several parties.

The lawsuit alleged that Sam Joneson, D.C., negligently treated Lisa
Coxe. Dr. Joneson’s practice, Downtown Chiropractic, was also a named
defendant for vicarious liability. Dr. Joneson promptly notified NCMIC about
the lawsuit against him and his practice, and NCMIC assigned experienced
counsel to defend the suit.
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Incomplete records can hurt a case.
If Dr. Joneson would have documented
that he was taking a conservative
approach to Lisa’s care, it may have
helped his defense.

Notice of Board Election

Policyholders of NCMIC Insurance
Company are members of National
Chiropractic Mutual Holding
Company and are hereby notified
there will be two vacancies to be
filled on the Board of Directors at
the annual meeting to be held on
April 17, 2017. The Board of
Directors will nominate two doctors
to fill these vacancies.
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In addition, Leah Lathe, M.D. was named a defendant, as were RPA and
General Hospital based on the theory of “respondeat superior"—that an
employer is responsible for the actions of employees performed within the
course of their employment. It is noteworthy that although Dr. Lathe treated
Lisa at RPA, she did not treat the patient at General Hospital's ER, the
entity that employed her for emergency shift work.

As discovery progressed, both General Hospital and RPA were
dismissed from Lisa Coxe’s lawsuit based on a motion for summary
judgment filed by their defense attorneys. Consequently, Dr. Lathe,

Dr. Joneson and Downtown Chiropractic were the remaining defendants
in the lawsuit.

Evidence on Liability and Causation Gathered

The attorney for Lisa Coxe retained an emergency medicine physician
to criticize Dr. Lathe’s care. This physician testified that Lisa presented to
Dr. Lathe with almost classic symptoms of cauda equina syndrome during
the morning of May 25, 2012. As such, Dr. Lathe should have referred
Lisa for an urgent neurology or neurosurgery evaluation. According to this
physician, had that referral taken place, Lisa could have been diagnosed
and surgically treated before her deficits became permanent.

The chiropractic expert retained by the plaintiff’s counsel to criticize the
care provided by Dr. Joneson and to provide causation testimony alleged
that Dr. Joneson violated standards of care because he:

e Failed to obtain Lisa Coxe’s informed consent

e Did not fully assess her condition (based on the inadequate

evaluation noted in his chart)

* Failed to refer Lisa Coxe in a timely fashion so she could have

been identified as a neurosurgery candidate and treated prior to
developing the condition

* Treated her at the May 25, 2012, visit, which caused the cauda

equina syndrome to worsen

The physician and the chiropractic experts’ theories against Dr. Lathe
appeared to be inconsistent. The physician expert contended Dr. Lathe
should have diagnosed Lisa’s cauda equina syndrome the morning of
May 25, 2012; however, the chiropractic expert said it did not develop
until Lisa was treated later that day by Dr. Joneson. As a result of this
inconsistency, Dr. Lathe was dismissed from the lawsuit.

Remaining Defendants

Sam Joneson, D.C., and Downtown Chiropractic were now the remaining
defendants in the lawsuit. The plaintiff was allowed to amend their complaint
to add a count of failure to obtain informed consent. The lawsuit contended
that a reasonable person in Lisa Coxe’s position would have decided

continued on page 4
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NEW! CHIROPRACTIC MILESAWAY® CARD

Collect Your
10,000 Bonus Points!

CHIROPRACTIC  MilesAway

Health & Wellness BUSINESSCARD

Apply for the new MilesAway MasterCard®
and receive 10,000 points — good for a $100
air discount, gift card or cash back as a
statement credit — after 1st use.

MilesAway advantages:

¢ NO annual fee — save $75 or more
per year over other cards

¢ NO blackout dates, choice of airlines

e 0% introductory APR for 6 months,
then a low Prime + 9.99% ongoing

e 25-day, no interest grace period; travel
accident and car rental coverage

With MilesAway, you’ll also enjoy rich rewards,

a new travel website, “chip” technology, and
design choices. Plus, Apple Pay™ & Android Pay™
are coming later in 2016.

Apply Now!

See card design options
when you do.

www.ncmic.com/5317
Questions? 1-800-396-7157, ext. 5317

NCMIC

Finance Corporation

MilesAway is a registered trademark of NCMIC Finance Corporation,
the card issuer. MasterCard is a registered trademark of MasterCard
International. Apple Pay is a registered trademark of Apple, Inc.
Android Pay is a registered trademark of Google, Inc.
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against treatment had the material risks and inherent dangers been
disclosed.
This count specifically alleged Sam Joneson, D.C., and Downtown
Chiropractic (through direct liability and/or vicarious liability):
* Failed to disclose to and discuss with Lisa Coxe the dangers inherent
and potentially involved with respect to the proposed treatment
e Failed to disclose risks and dangers that materialized and were the
proximate cause of Lisa Coxe’s injury

During the next 10 months, experts retained by both the plaintiff and
the defense were deposed, and discovery was completed. As the trial
date approached, the plaintiff made a settlement demand in the amount
of $1 million. Dr. Joneson authorized NCMIC to make a one-time offer
of $25,000 to counter the plaintiff’s settlement demand. This offer was
rejected, and the case proceeded to trial.

The plaintiff’s attorney began the case with testimony from Lisa Coxe
who was an effective witness on her own behalf. She gave heartfelt
testimony about her bowel and bladder incontinence issues and that she
had virtually no sensation in her sexual organs.

Lisa also testified she had told Dr. Joneson about more symptoms on
May 24 and May 25 than what his documentation showed. She further
contended that on May 24, Dr. Joneson’s adjustment was so painful she
nearly rolled off the table.

Next was testimony from Lisa Coxe’s treating urologist, a board-certified
urologist with a sub-certification in female pelvic medicine. This expert
urologist witness explained that post-surgery Lisa had a neurogenic bladder,
which he believed would be permanent. He testified that Lisa had to double
void and follow other regimens to empty her bladder. He further testified
about Lisa Coxe’s lack of sensation in her sexual organs.

The plaintiff’s chiropractic expert found deviations in the standard of care
in every aspect of Dr. Joneson’s treatment. He testified that Dr. Joneson
deviated from the standard of care by failing to order an MRI when he saw
Lisa on May 24, 2012, and the manipulations he performed on Lisa damaged
her already problematic lumbar disc. With respect to informed consent, this
expert testified that Dr. Joneson deviated from the standard of care when
he failed to advise Lisa that cauda equina syndrome could occur as a result
of a spinal manipulation.

The plaintiff’s final withess was Lisa’s treating neurosurgeon. He testified
that Lisa’s surgery was high risk because she was pregnant. During surgery,
the neurosurgeon removed a large ruptured disc from Lisa’s lumbar region.
Given Lisa’s history, he opined that the chiropractic adjustments on May 24
and May 25 caused the disc to rupture.

Defense Weighs in
The NCMIC-retained defense attorney had Dr. Joneson testify about
his initial evaluation of Lisa and how he identified intervertebral disc
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What Can We Learn?

By Jennifer Boyd Herlihy, Boston, Massachusetts,
and Providence, Rhode Island

Informed consent can make or
break a case. Most cases today include
an allegation of failure to obtain informed
consent, and it was the centerpiece of this
case. Although the jury found the doctor
was not negligent for causing the patient’s
injury, he was found negligent for failing
to obtain her informed consent. Variations
of informed consent requirements are
substantial, so it is important to understand
your state’s informed consent mandates.
Your state licensing board is a good place
to check for any guidance or regulations
on this issue.

The reasonable person standard may
apply. Whether the court considers what a
“reasonable doctor” or a “reasonable patient”
would do often makes a critical difference in
the defense of a case. The higher standard is
what a “reasonable patient” would do.

The courtroom is drama. Intangibles
often play a greater role in the courtroom
than the facts. Some intangibles are the
perceived credibility of the doctor or the
patient, possible empathy for the patient,
the accuracy and completeness of the
doctor’s records (patient and billing), possible
culpability of others, and the attorneys’
expertise. Consequently, jury decisions are
always unpredictable.

Deviations from protocols can come
into play. Although Dr. Joneson did not take
X-rays as he normally would have, this was
explainable due to the patient’s pregnancy.

Patient records must be maintained.
In this case, Dr. Joneson suspected a lumbar
disc, based on examination and history.

This supported the plaintiff’s contention
that he failed to diagnose the cauda equina
syndrome. If he would have documented
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syndrome. He was able to effectively describe the high velocity/low
amplitude spinal adjustment he performed on Lisa on each occasion.

Dr. Joneson’s flexion distraction table was brought to the courthouse,

and he demonstrated how he would use the flexion distraction technique.
Dr. Joneson clarified that he did not administer this treatment to Lisa Coxe
but instead gave her a tolerance test and immediately stopped when it
became too painful.

David Ropert, D.C., the chiropractic expert retained for Dr. Joneson by the
NCMIC defense team who testified next was impressive in his justification
of why Dr. Joneson’s evaluation of Lisa was appropriate; his diagnosis and
treatment plan were proper; and the treatment was within the standard of
care. Dr. Ropert explained that standards of care do not require perfection,
and each chiropractor’s approach may differ. He further described how
Dr. Joneson was able to identify Lisa’s condition based on the consultation
and exam, which eliminated the need for an MRI. Dr. Ropert also went on
record stating that most insurance companies will not pay for an MRI until
after a patient undergoes a course of conservative treatment for low back
pain.

The NCMIC defense team also retained neurologist Rayann Snead,
M.D., as a causation expert for the defense. Dr. Snead explained why
spinal adjustments do not cause cauda equina syndrome. She advised
that while it was possible for significant trauma to rupture a disc, it would
require much more force than what is administered during a spinal
adjustment. In the case of Lisa Coxe, it was her professional opinion that
the cauda equina syndrome evolved from natural disc pathology.

At this point, the defense and plaintiff’s attorneys made their closing
arguments. Following these statements, the judge provided the jury with
the following explanations about informed consent, material risk and
technical battery:
¢ Informed consent: A chiropractor has a duty to disclose material risks

of a procedure to his or her patient prior to performing a procedure. This

duty arises when:

1. The risk of injury inherent in the treatment is material.

2. There are feasible alternative courses available.

3. The patient can be advised of the risk and alternatives without

detriment to the patient’s well-being.

¢ Material risk: In the state where this case took place, a chiropractor is
not required to disclose to a patient all of the possible risks and dangers
of proposed treatments or procedures. Rather, he or she is only required
to disclose results that might well occur and is not required to disclose
risks that are extremely remote or unexpected results that are of little
consequence.

continued on page 6
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What Can We Learn? cont.

that he was being conservative in his clinical
approach to Lisa Coxe’s care, it may have
helped in his defense.

Individual and entity coverages are
essential. In this case, General Hospital
and RPA were dismissed on summary
judgment, but Dr. Joneson and Downtown
Chiropractic remained defendants. Without
adequate entity coverage, Dr. Joneson would
have been personally responsible for the
costs to defend his practice entity and any
damages assessed against it.

Verdicts over policy limits may not
be covered. This case had a verdict within
the coverage limits of the insurance policy.
Make sure you check your limits of coverage
on an annual basis when you renew. Again,
your state licensing board is a good place to
check for any guidance or regulations on this
issue (some have requirements).

Cases can take time. It is not unusual
for a malpractice case to span several years.
It depends on the state, but the average
duration of a claim is 24 to 36 months, and
some can continue for several years. This
is why it is essential to have a trusted
malpractice insurance company supporting
you and providing an expert defense on your
behalf for as long as needed for the best
possible outcome.

Jennifer Boyd Herlihy is
a healthcare defense
lawyer with the firm of
Adler/Cohen/ Harvey/
Wakeman/Guekguezian,
LLR, located in Boston,
Mass., and Providence,
R.l. She represents
chiropractors and other
healthcare providers in matters related to their
professional licenses and malpractice actions.
The firm’s website is www.adlercohen.com.
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¢ Technical battery: If the jury finds the defendant did not obtain the
informed, expressed or implied consent of the plaintiff to the treatment,
the jury must then determine whether the plaintiff would have consented
to the defendant’s treatment had she been fully informed. If it is
determined that she would not have consented and that the treatment
caused the injuries claimed, then the jury may award damages to the
plaintiff. In law this is called a “technical battery,” and it is a different
theory of liability than negligence. It is not necessary to find the
defendant negligent to award damages for technical battery.

Jury Findings

Four hours into deliberations, the jury asked if Lisa Coxe had paid any
medical bills out of pocket. The court’s response was it was not for their
consideration whether she had paid any medical bills out of pocket. Twenty
minutes later, the jury returned with a verdict.

The jury found that Dr. Joneson was not negligent in his treatment of
Lisa Coxe, did not cause her injury, and did not commit battery. However,
the jury found that Dr. Joneson did commit the tort of lack of informed
consent, directly and proximately causing injury to Lisa Coxe. In the state
where this case was venued, lack of informed consent is considered a
separate cause of action. Therefore, although the jury did not believe
Dr. Joneson breached the standard of care, they were able to award the
plaintiff damages solely based on their finding of lack of informed consent.

Essentially, the jury found Sam Joneson, D.C., as well as Downtown
Chiropractic, not negligent and that he did not cause Lisa Coxe’s injury.
However, the jury did find that Sam Joneson, D.C., and Downtown
Chiropractic failed to obtain Lisa Coxe’s informed consent and that failure
directly and proximately caused injury to Lisa Coxe.

As for damages, the jurors awarded $12,000 in compensatory damages
for economic losses and $105,000 in noneconomic losses to Lisa Coxe.
NCMIC’s legal expenses and fees to defend Dr. Joneson in this matter
were more than $270,000.

Examiner case studies are derived from the NCMIC claims files. All names used
in Examiner case studies are fictitious to protect patient and doctor privacy.

View Attorneys John Floyd
and Barry Vogel’s advice on
informed consent by going
to ncmic.com/advice

Attorne

D Advice or:
iInformed
. Consent
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Importance in Litigation

In the featured case, the jury awarded
$117,000 solely based on the lack of
informed consent. The jury’s conclusion
was that if the patient would have known
about the risks, benefits and alternatives
to care, she would not have agreed to it
and no injury would have occurred.

Informed consent is based on the
principle that people have a right to
determine what is done to their own
bodies. Informed consent is intended
to be an interactive discussion between
the doctor and the patient. The goal of an
informed consent discussion is to ensure
the patient understands:

e The nature of the procedure to be

undertaken

e The material risks inherent in such

treatment, particularly if the risk
inherently involves a known risk of
death or serious bodily harm

e The probability that those risks

may occur

e The availability and nature of

alternative treatment options, if any
¢ The risks and dangers attendant to
remaining untreated

Memorializing the process in the record
is advisable, but it’s important not to rely
on a document alone.

It is essential to use your best clinical
judgment and reinitiate the informed
consent process when risks change,
new symptoms appear, there is a change
in treatment plan, or there is a break in
continuity of care. Exceptions for
obtaining patient informed consent
typically include minors and those unable
to understand the information. Doctors
must be familiar with and adhere to their
own state requirements and exceptions.




Let NCMIC Make Your 1st
Payment up to $1,000!

Year-End Equipment Loan Special

Act before December 31, 2016, and NCMIC will make your first payment up to
$1,000 after you’re approved for our year-end equipment loan special.

Also, you’ll make NO down payments and pay absolutely nothing for 90 days!

If you need a new adjusting table, digital X-ray system, ultrasound equipment or
practice management software, NCMIC can help.

Plus, did you know your entire equipment purchase may be deductible on 2016
taxes—even if it’s 100% financed? Equipment must be in use prior to December 31,
2016, to take advantage of possible tax deductions. Be sure to ask your financial
advisor if you qualify.

Call 1-800-396-7157, ext. 5345
to speak to a financing specialist.

NCMIC Or, visit www.ncmic.com/5345

We Take Care of Our Own’ Act today!
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financing is offered through NCMIC Finance Corporation. We Take Care of Our Own is a registered service mark of NCMIC Group, Inc. Consult your
attorney or financial advisor for specific legal or tax advice before entering into any type of financing agreement and for information on Section 179
deduction eligibility and procedures. NCMIC Finance Corporation and the equipment vendor you select are separate companies, and not agents of
one another, and have no authority to bind one another to financial or other contractual obligations. ©2016 NCMIC NFL 5345
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Alcohol, Drugs and Impaired
Provider Programs

By Diane L. Bellquist, J.D.

When you hear the term “impaired provider,” you may think
of the doctor who practices under the influence or who has hit
rock bottom to the point he or she can no longer function to
hold the practice together. You may be surprised by what the
impaired provider label encompasses.

Case Example: A 25-year-old college student drove after drinking
beer while tailgating at a football game. Student was arrested for driving
under the influence. The charges were resolved without a conviction.
Student successfully completes chiropractic degree without issue and
applies for a state license to begin practicing. Five years have elapsed
since the charges. Student’s fitness to practice is questioned based on
the incident, necessitating a fitness to practice evaluation.

If information in an initial application calls into question the applicant’s
fitness to practice, boards may request that the applicant obtain an
evaluation. New graduates are often shocked to learn that mistakes they
overcame long ago can haunt them once again. Many applicants will

choose to submit to a voluntary evaluation in the hopes of expediting action

on their applications so they can begin earning a living and avoid lengthy
and costly litigation that could result in the denial of their license.

Case Example: A complaint from a competitor doctor is filed, alleging
that Dr. X has been observed at a social function having a drink, when
Dr. X is known to be a recovering alcoholic. Dr. X’s finess to practice is
called into question based on allegations alone, despite the existence of
a factual dispute.

Allegations regarding substance use alone will likely trigger an immediate
whirlwind of events for the doctor. Depending upon the severity of the
allegations and the amount of evidence, boards may issue an emergency
order immediately suspending the doctor’s license in order to protect the
public while the facts are sorted out. Often, boards will request that the
physician submit to a voluntary evaluation of his or her fithess to practice.
If the doctor does not submit voluntarily, then the board may exercise its
authority to order the doctor to submit to an evaluation. Generally, reasonable
cause or probable cause is all that is needed to issue such an order.

Typically the doctor is then referred to the impaired provider program
for further referral and coordination in obtaining an independent forensic
evaluation. Impaired provider programs are usually managed by a
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Doctors are often shocked to learn
that mistakes they overcame long ago
can cast a shadow over their careers.

Receive Notice of a

State Board Investigation?

If you receive notice of a state board
investigation, including one related to
the impaired provider program, contact
the NCMIC Claims Advice Hotline at
1-800-242-4052. The claims
representative will discuss the issues
with you, offer advice, confirm your
coverage and obtain any needed legal
representation on your behalf.
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professional association or a private company. An independent forensic
evaluation is separate from a treating provider role, with no physician-
patient confidentiality. The doctor will be required to sign releases so that
information can be shared between the evaluator, the impaired provider
program and the board. The evaluator is really an expert witness, so
doctors should exercise due diligence in selecting the evaluator when
provided options. The evaluations can cost the doctor thousands of
dollars and days lost from practice.

Criteria Is Broad and Encompassing

The DSM-5 now integrates alcohol abuse and dependence into a
single disorder called “alcohol use disorder” with mild, moderate and
severe subclassifications. Even a diagnosis of alcohol use disorder
(mild) may result in a referral to the impaired provider program for
abstinence and compliance monitoring. Many doctors are surprised to
learn what they believed was responsible social drinking actually meets
the criteria for alcohol use disorder (mild).

If the doctor receives a diagnosis necessitating abstinence and
monitoring, then the doctor will be required to enroll in the impaired
provider program and sign a contract agreeing to follow the terms for
participation. The board may also issue an order against the licensee
to give teeth to their participation in the program. Generally, boards will
characterize their orders addressing impairment as nondisciplinary in
nature. However, such orders can still result in reputational risk, and
some health insurance companies are beginning to take a harder look
at these providers for credentialing purposes.

Program Requirements

What exactly are the terms of participation in an impaired provider
program? The terms may include treatment and abstinence from all
intoxicating substances, unless taken as prescribed by a treating
physician. The provider’s abstinence will be verified through random
urine screens, blood draws or hair testing. The provider is typically also
required to participate in Caduceus (recovery groups specifically for
healthcare professionals) and other support groups. It is fairly standard
for monitoring contracts to range from three to five years.

Providers who are enrolled in a monitoring program must take the
program seriously. Too often, doctors approach the program with
resistance or with the idea they can beat the system. Those are
professionally fatal errors. While most boards are willing to give providers

at least one chance in the program, second chances are not guaranteed.

It is important to understand the perspective of the boards, which is
that regulated professionals are held to a higher bar than the rest of the
public because of the privilege they hold to practice the profession.
Sometimes circumstances mandate going the extra mile to maintain
that privilege.
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A Few Practical Tips

e Realize that, as a licensed professional,
you must moderate your consumption
of alcohol.

e Don’t drink at work—not even after
hours.

e |f you realize you're struggling with
substance use, get help before it is
too late.

e Once you have participated in an
impaired provider program, you should
adopt sobriety as a new lifestyle for the
duration of your professional career.

Diane L. Bellquist is an attorney with
Joseph, Hollander & Craft, LLC,
www.josephhollander.com, whose
practice is focused on providing
professional licensure defense
services for professionals and entities.
She received her Juris Doctorate from
the University of Kansas School of Law.
Prior to private practice, Diane served
as general counsel for the Office of the
State Bank Commissioner and prior to
that as assistant general counsel for
the Kansas Board of Healing Arts.
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Meet Mike Whitmer

Say “hello” to Mike Whitmer, a 16-year
employee with NCMIC who has 25 years
of experience in the business world.

Mike leads NCMIC’s malpractice insurance
program for D.C.s, including managing the
Corporate Relations team that attends
conventions, homecomings, vendor days and
state association meetings. Mike and his team
also present risk management seminars and
conduct Starting Into Practice programs to
provide D.C. students with the strategies they
need to avoid malpractice allegations and to
get started with the business side of chiropractic.

“The Corporate Relations team at NCMIC has worked hand in hand
with the chiropractic profession through the years to educate, inform
and ultimately protect chiropractors. It's been a true honor to have the
opportunity to serve this profession,” Mike says.

In addition, Mike works closely with faculty and administrators at
chiropractic colleges and universities to help them identify and manage
their evolving risks.

Mike and his team are often on the road, working with the profession,
s0 you may see him at the next chiropractic convention or homecoming
you attend.

Mike Whitmer
Assistant Vice President,
Chiropractic Insurance Programs

RISK MANAGEMENT SEMINARS

EARN PREMIUM DISCOUNTS

With our policy, full-time D.C.s get a 5% discount
(2.5% for part-time D.C.s) for three consecutive policy
years for demonstrating attendance at a
qualifying 8-hour seminar.*
See seminar listing at right.

* Seminar discounts earned up to 30 days after the policy renewal date will apply immediately;
those earned 30+ days after the renewal date will apply at the next policy renewal date.
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NCMIC
INSURANCE COMPANY
RISK MANAGEMENT

SEMINARS

November 19-20, 2016
Port Orange, Florida

Hosted by: Palmer Chiropractic Gollege,
Florida Campus

Speaker: Mario Fucinari, D.C., CCSP,
DAAPM, MCS-P

Topic: Coding and Documentation (12 hours)

To register: Contact Palmer Chiropractic
College at 800-452-5032

December 3-4, 2016
Levittown, New York

Hosted by: New York Chiropractic College,
Levittown Campus

Speaker: Mario Fucinari, D.C., CCSP,
DAAPM, MCS-P

Topic: Florida Laws/Regulations/Documentation
(13 hours)

To register: Contact NYCC at 800-434-3955

December 10-11, 2016
Chesterfield, Missouri
Hosted by: Logan University
Speaker: Janet Lintala, D.C.
Topic: Autism (12 hours)

To register: Contact Logan University
at 800-842-3234

for additional CE SEMINAR listings, see

www.ncmic.com




You Can Trust NCMIC for

Business and Personal Insurance
w

Customized Protection
for D.C.s

The NCMIC family of companies offers
you more than malpractice insurance.

NCMIC Insurance Services designs
customized business and personal
insurance programs specifically for
D.C.s like you, including:

Workers’ Compensation
Property

General Liability

Auto

Homeowners

Umbrella

And more

Why Choose
NCMIC Insurance Services?

NCMIC Insurance Services can give you the personalized service you deserve. That’s because
we understand chiropractic and your unique needs.

With access to the nation’s leading insurance companies, our agents will research options for
coverage and discounts. They’ll also look for possible gaps in your current insurance coverage
to make sure you, your practice and your finances are protected.

Request a quote from NCMIC Insurance Services today:

800-769-2000, ext. 8180

Or, visit: www.ncmic.com/insurance

ENCMIC

Insurance Services

NCMIC Insurance Services is a licensed insurance agency. Insurance coverage is underwritten through some of the nation’s leading
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Avoiding a Ransomware Attack

By Mario Fucinari, D.C., CCSP, MCS-P, CPCO

Technological advances have made it easier for patients
to access their health information. From a patient-rights
perspective, this is good news. However, the bad news is
these same advances have enabled cybercriminals to conduct
ransomware attacks on healthcare professionals’ computer
systems, putting private patient health information (PHI) at risk.

Ransomware attacks begin when a cybercriminal
sends a healthcare professional an eye-catching
email link to contagious attachments. Once a person
clicks on the link and downloads the attachment, the
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computer’s information becomes encrypted and

frozen with malware. A “ransom note” then appears on the computer
screen, demanding the user pay a ransom in exchange for a key code
to unlock the data.

Since early 2016, there have been an average of 4,000 daily ransomware
attacks, a 300 percent increase over the 1,000 daily ransomware attacks
reported in 2015." An estimated half a billion dollars has been paid in
ransoms, usually by bitcoin (a digital payment system in which transactions
take place between users directly, without an intermediary). In February
2016, Hollywood Presbyterian Medical Center in California revealed that
they paid hackers a ransom in bitcoin amounting to the equivalent of
$17,000.2

Here are tips to avoid a ransomware attack, or at least minimize its
damage if an attack is in process or has occurred:

1. Back up your most important files regularly and periodically review the
backup to ensure its integrity and completeness. Some forms of
ransomware will remove, encrypt or disrupt backups even in the Cloud.
Consider maintaining any backups offline, away from any networks.

2. Personalize your anti-spam settings. Configure your webmail server
to block dubious attachments with extensions like .exe, .vbs or .scr.

3. Refrain from opening attachments that look suspicious. Phishing
emails may masquerade as notifications from a delivery service, an

e-commerce resource, a law enforcement agency or a banking institution.

4. Think twice before clicking. Dangerous hyperlinks can come through
social networks or instant messages. Senders may be using hacked
accounts to appear as people you trust, including friends or colleagues.

5. Keep your operating system and software up to date to help prevent a
compromise. This includes antivirus, browsers, Adobe Flash Player
and Java.

NCMIC
AutoPay ...

With AutoPay, you’ll never have to
worry about sending a check or calling
to make a payment for your NCMIC
Malpractice Insurance Plan premium.
Instead, it will be automatically
withdrawn from your bank account
or charged to your credit/debit card.
e Save valuable time
e Premiums applied right on the
due date
* No worries about a lapse in
coverage
» Save money on postage

Just go to “My NCMIC Login” at
www.necmic.com and click on
“Billings and Payments” to sign up.
Or call us at 1-800-247-8043.
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6. Instantly turn off the internet connection if you spot a suspicious
program or application running on your computer. This may stop the
ransomware from completing the encryption routine.

7. Keep the Windows firewall turned on and properly configured. Enhance
your protection by setting up additional firewall protection. Third-party
security suites are available that enhance the security already built into
Windows.

8. Adjust your security software to scan compressed or archived files.

9. Use strong passwords that cannot be easily guessed by remote
criminals. Set up unique passwords for different accounts and change
them on a regular basis, at least twice yearly. Combinations of letters,
numbers and special characters are recommended.

10. Deactivate auto play so harmful processes won't be automatically
launched from external media, such as USB memory sticks or
other drives.

11. Disable file sharing to keep any ransomware infection isolated to your
machine.

12. Switch off unused wireless connections, such as Bluetooth or infrared
ports. Bluetooth has been exploited to stealthily compromise systems.
Use wired keyboards to prevent electronic eavesdropping.

Maintaining Awareness is Critical

At times, it can seem difficult to stay up to date with the latest cybercrimes,
let alone understand which cyber risks are relevant to you. According to
information technology experts, the next generation of ransomware includes
the threat of leaking the information if payment isn't made, so clearly this
issue is not going away.

Nonetheless, it is incumbent on you to protect your patients’ PHI and
other important practice data. This makes it essential that you remain
vigilant and educated about possible ransomware risks.

1. United States Government Interagency Guidance Docment, How to Protect Your
Networks from Ransomware, available at https://www.justice.gov/criminal-ccips/
file/872771/download

2. Ransomware takes millions, baffles law enforcement, http://thehill.com/policy/
cybersecurity/270097-ransomware-takes-millions-baffles-law-enforcement

Mario Fucinari, D.C., CCSF, MCS-P, CPCO, is in private practice in
Decatur, lllinois. He is a Certified Medical Compliance Specialist
and a Certified Professional Compliance Officer. He is a frequent
lecturer and is on the NCMIC speakers bureau. Contact Dr. Fucinari
at Doc@Askmario.com.
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Don’t miss these
popular posts and

much more:

® (Case Study: Doctor Learns Why
Not to Date a Patient

® Concerns with Responding to a
Bad Online Review

® (hallenging Patient: Should | End
the Doctor/Patient Relationship?

® 5 Overlooked Factors Create
Havoc with Practice Location

® Practice Issue: Charts Not at
All Locations

® The Dangers of Treating at
the Gym

® (ase Study: Doctor’s Defense
Up Against the Ropes

® NCMIC’s Claims Advice Hotline:
Attorneys Tell All

® Which Is Better: Occurrence or
Claims Made Coverage?

Visit our website at:
www.ncmic.com/prc/blog/
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NCMIC Doctor
Shares His Case

I’'m in Massachusetts
in a very small town, so
everybody seems to
know everybody. If you

have a good reputation,
everything works out nicely.

This husband and wife were patients of mine on
and off for years. The husband starts telling me he’s in
real estate and the market is terrible ... he owns two
businesses and business isn't good ... and he’s so stressed out and
has been getting massages. | worked on him two or three times, and the
next time he comes in he’s out-of-control stressed. | said, ‘Listen, you need
to go to your primary, and you need to sit down with somebody and deal
with your stress. He said, ‘I know!

| adjusted him. He got off the table and kidded around with my wife who
at the time was at the front desk. It was about 15—16 years that I'd been
taking care of him, so | knew him pretty well. Maybe 10 minutes later | get
a call from his wife who said her husband is downstairs. He just threw up
and was feeling a little dizzy. | suggested she call 911, but she asked me
to go talk to him.

| went downstairs; he was in the car leaning out and had just thrown up.
He said he had it happen before, and | questioned him about what he ate
and drank and his medications. | helped him up to my office and had him
lie on the table. | came in and checked on him between a few patients.
About 45 minutes later when he got up and still felt dizzy and threw up
again, | called 911. When the paramedics came to my office, the patient
said that this has happened many times before—that it was probably
syncope.

| got a phone call that night from his wife saying that he spent two hours
in the ER. In the tests and CT scan, they saw nothing. But the doctor
agreed with syncope, which means the patient’s blood pressure probably
dropped, and they sent him home.

The next morning, she said he was still very dizzy and complaining
about not feeling right, so she took him to the hospital, and again they did
another CT scan and they found nothing. The next day, she calls to tell me

they are at the hospital seeing a third neurologist who did another CT scan.
They found he had a small tear in his artery and that he had a small stroke.

He stayed in the hospital for one night but didn’t go to rehab. If anybody
knows anything about strokes, you go to rehab; you don’'t go home.
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The following was shared by one
of our policyholders after a positive
resolution to his malpractice case.

A.M. Best Reaffirms

NCMIC'’s “A” Rating in 2016

For the 18th consecutive year,
NCMIC Insurance Company has been
awarded an “A” (Excellent) rating by
industry analyst A.M. Best for financial
strength and operating performance.
(A.M. Best ratings range from A++
to S.) Best also assigned NCMIC an
“a+” (Strong) long-term Issuer Credit
Rating (ICR) with stable outlook.

NCMIC is proud of these A.M. Best
ratings because they signify a level of
confidence by an independent rating
agency that NCMIC is managed in a
conservative manner with a very
stable business model.
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He goes home and
he calls me the next
day to tell me he had
a stroke and a little tear
in his artery. ... Maybe
a month or two later,
| was served. ... The day
after | was served, | spoke to Janet, the NCMIC claims adjuster, and she
was really nice. | appreciated this because it is really a stab in the heart to
somebody who loves his patients. Also, | had a great relationship with this
couple because I've taken care of them for so many years. Janet said, ‘We're
going to turn this over to a lawyer in Boston. It was almost surreal, and |
felt so supported by NCMIC. It was amazing.

| would call her [Janet] every once in a while and ask her if | was losing
my mind because this was over a two-year process. In my town, everybody
knows everybody. Whenever | saw patients, | was waiting for someone to
say something to me, but no one did.

My lawyer was great ... she worked really hard on the case. Then it came
time for the deposition, and | said, ‘We have nothing else to go over because
the bottom line is | could tell the story five million times and it’s not going to
change. The thing is that this patient, who alleged he had all these problems,
had no problems. He never had a follow up. He never went back to the doctor.
How can you have a stroke and never go back to the doctor?

I’'m so grateful for the love and support | got from NCMIC, and when |
say support, | mean they gave 150 percent. ... Janet explained to me that
sometimes you go to trial and it doesn’t always work out ... because you get
one or two people in the jury who don'’t like chiropractors and they’re not
going to tell you that. Then, it becomes like a chess game.

One thing | always knew about NCMIC ... it was totally my decision to
settle ... | read about these other coverages and | wouldn't go with those
other companies. | feel comfortable with NCMIC because they specialize
in chiropractic.

| would say that if you are looking to save money and go with a
cheaper insurance company, there is a reason why it’s cheaper.
Nobody loves insurance; | don't care what type of insurance it is. But when
| needed it, NCMIC was
there. | think NCMIC is
‘value, and they are like
a family.

“Nobody loves insurance ... But when
I needed it, NCMIC was there.”

Marc Rudin, D.C.
Lenox, Massachusetts

Editor’s note: NCMIC was pleased to negotiate a settlement that
was agreeable to the doctor and his defense team.
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One of my patients believes | aggravated a
previous injury during a chiropractic
adjustment. | don’t know yet whether she’s

right or not, but should | apologize to the patient?

Although there is a growing sense that offering a patient apology
is the compassionate thing to do and may even help avoid a
malpractice allegation when there is an unexpected patient
outcome, many doctors are unsure whether it's a good idea. We
asked malpractice defense attorney Victoria Vance to share her perspective.
She explains that apologies should be approached thoughtfully and managed
with the following questions in mind.

1. Why would you want to apologize? Research and evidence show
that a properly managed communication and explanation to the patient
about an outcome can actually help reinforce the trusting relationship you
have with your patient. It will also reduce the risk of potential claims or litigation.

2. What does the law allow? State rules in most jurisdictions in the U.S.
speak to the issue of whether a doctor can apologize to a patient and how to
do that properly. Be familiar with the rules about what you can say and how to
say it, as they vary by state. Some state rules permit statements of condolence,
sympathy, bereavement or support for a patient, and those statements would
not come into evidence. Some states, however, will allow statements of fault
or admissions of liability to be used against you.

3. When should you apologize? The time to make a patient apology is
when you have credible information that is knowledgeable and well-informed.
Saying something too soon, when your information may be incomplete or
inaccurate or may need to be retracted, is not helpful. It may actually be
viewed suspiciously by your patient.

4. How should you apologize to the patient? Invite the patient and
the patient’s family members to your office when you have time to answer
their questions honestly. A big part of that conversation is actually not
talking at all—but actively and empathetically listening to hear their
concerns. Answer their questions to the best of your ability and sincerely
and honestly, but only with information you know is accurate. When the
meeting is concluded, document the interaction while you remember what
you said and the assurances you provided.

Keep in mind that the patient or family members may wish to videotape
or audiotape the conversation. Feel comfortable in saying “yes” to show that
you’re confident in what you're going to say and having the conversation
memorialized.

If you're unsure about how to proceed, call the NCMIC Claims Advice Hotline
at 800-242-4052. A professional claims representative can talk you through
the many issues involved with your specific situation. A claim file will not be
opened unless a request for damages has already been put in writing.
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The Benefit D.C.s Rely
on to Avoid Claims

Worried about

a touchy

situation?

Just need

advice? Call NCMIC’s

confidential Claims

Advice Hotline at 1-800-242-4052
to talk with a professional claims
representative about any concern
or situation you’re not sure how

to handle.

See Q & A for an example of how
NCMIC’s Claims Advice Hotline
has helped D.C.s like you.

Attorney
Victoria
Vance
gives
Advice on
Patient Apologies

View Victoria Vance’s video on patient
apologies, as well as risk management
advice from other attorneys by going
to www.ncmic.com/advice.




