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At NCMIC, We Help Doctors Learn From the Experiences and Expertise of Others

Doctor’s Head in the Sand
Regarding Responsibilities
In 2012, 56-year-old Sue Lenz was working as an exterminator.
On March 12, Sue was performing a pest inspection at a local club,
and while looking between a cabinet and countertop, she became
startled. She thought she saw a large object, and she abruptly
twisted her neck, striking her face on the countertop.
Sue immediately complained of pain in her head and neck. She
ﬁled a workers’ compensation claim and was sent to her employer’s
company doctor, Jason Jones, D.O., who diagnosed an orbital
fracture. This injury required surgery, and on April 18 Sue underwent
an open reduction and internal ﬁxation of a left orbital fracture.
After Sue was discharged by Dr. Jones, she was referred by the workers’
compensation carrier to orthopedist Thomas Burns, M.D., to address her
neck complaints. At Sue’s initial evaluation on September 10, Dr. Burns
diagnosed a cervical herniated disc at approximately C5–6 with acute
onset of cervical radiculopathy.
Sue was treated with anti-inﬂammatories and physical therapy until
October 10, when she had an MRI of the cervical spine. The MRI showed
disc herniations at C5–6 on the right and at C6–7 on the left. On October 18,
Sue underwent an anterior cervical microscopic discectomy and arthrodesis
at C5–6 and C6–7 with machined allograft spacers, bone morphogenic
protein and anterior cervical plating. Postoperatively, Sue continued to be
followed by Dr. Burns until her discharge on February 12, 2013.
The day after being discharged by Dr. Burns, Sue went to perform a bed
bug inspection at a local hotel. As she was lifting a king-size mattress, she
developed signiﬁcant neck and right upper extremity pain, as well as a
grabbing and burning sensation throughout the right trapezius muscle that
extended into her right arm and thumb. Sue returned to Dr. Burns, and his
physical examination revealed she had approximately 80 percent of her
normal cervical range of motion with good strength and sensation in the
upper extremities.
Dr. Burns diagnosed Sue with a thoracic strain and symptomatic thoracic
spondylosis. He prescribed a steroid and pain medication, and gave Sue a
work restriction of lifting no more than 15 pounds and no overhead work.
The X-rays showed her previous neck fusion was still in place. Dr. Burns
discharged Sue at maximum medical improvement in early July 2013. Her
diagnosis was an improving thoracic strain and a mild thoracic spondylosis.
continued on page 2
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Patient Sees Doctor of Chiropractic
On March 13, 2014, Sue saw Todd Gun, D.C., with the chief complaint of
pain in the back of her neck, between her shoulders and low back areas. She
told Dr. Gun that she felt pain over the past two weeks and that the pain
was aggravated by the duties of her pest control job. She chose to treat with
Dr. Gun because she did not have chiropractic insurance coverage, and
Dr. Gun ran a cash practice and charged less than other area chiropractors.
Dr. Gun’s physical examination revealed decreased range of motion in
Sue’s cervical and lumbar spine areas. He found Sue’s muscle strength to
be normal in both her upper and lower extremities. During his soft tissue
examination, Dr. Gun noted muscle spasm, trigger points and hypertonicity
in Sue’s posterior cervical region, the thoracic region between her shoulders,
the lower lumbar region, and the right and left sacroiliac regions. Dr. Gun
diagnosed Sue with low back pain and cervical lumbar segmental
dysfunction. He treated Sue with 10 minutes of electrical stimulation,
manual massage therapy and diversiﬁed adjustments at C1, C2, C5, C6,
T4, T5, L4 and L5.
When Sue returned to Dr. Gun on March 15, she again complained of
pain in her neck, low back and in the area between her shoulders. Sue’s
straight leg test was positive and Kemp’s test produced increased low back
pain; the shoulder compression test, the cervical distraction test, and the
cervical compression test were all positive on the right side. Dr. Gun also
noted muscle spasm, trigger points and hypertonicity throughout the cervical,
thoracic and lumbar spine. Dr. Gun again treated Sue with 10 minutes of
electrical stimulation, manual massage and diversiﬁed adjustments at C1,
C2, C4, C5, T5, T6, L4 and L5. Sue was scheduled to return to Dr. Gun for
treatment on March 20 but did not.

Sue Returns to Her Primary Care Physician
On March 17, Sue saw her primary care physician, Stewart Blue, M.D., for
neck and right arm pain with numbness, tingling and weakness. She reported
to Dr. Blue that in February 2014 she began noticing some neck tightness.
Sue also told Dr. Blue about her two chiropractic treatments by Dr. Gun,
which she said resulted in severe pain from her neck down to her right
hand with numbness and weakness in her right arm. Dr. Blue diagnosed
cervical radiculopathy and prescribed a steroid and muscle relaxer. He
also scheduled an MRI of Sue’s cervical spine for later that day. This MRI
showed changes from the previous cervical surgery in October 2012, as
well as a disc herniation at C4–C5. Consequently, this was no longer a
workers’ compensation case, and Sue was referred to Chris Kay, M.D.,
and not to Dr. Burns, who performed the surgery in 2012.
When Sue was ﬁrst seen by Dr. Kay on March 20, 2014, she provided
a history of undergoing a C5–7 anterior cervical discectomy and fusion
by Dr. Burns in 2012. She reported she did well for several years, but she
had recently developed mild neck pain. She also told Dr. Kay that she
received chiropractic manipulations one week before, and after that she

Be cautious of treatment
when chiropractic care
may be contraindicated.
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developed acute right arm pain, numbness and weakness with the inability
to raise her right arm and no feeling over her deltoid.

Symptoms Persist; Patient Undergoes Surgery
Sue said she tried conservative treatment, including steroids, antiinﬂammatories and muscle relaxers, but her symptoms persisted. Dr. Kay
reviewed the MRI of Sue’s cervical spine that showed the new acute disc
herniation at C4–5. This herniation was causing severe compression on
the nerve root. Dr. Kay noted that he believed Sue developed adjacent
segment disease, and as a result of her chiropractic manipulation, the
disease progressed to become a herniated disc.
On March 28, Dr. Kay removed the cervical hardware that had been
placed at C5–7 in October 2012, and he performed a new cervical
discectomy and fusion at C4–5. Following surgery, Sue underwent 17
physical therapy sessions in April and May 2014. When Sue followed up
with Dr. Kay late in May 2014, he noted that she had recovered exceptionally
well post surgery—her pain and numbness had resolved.
Sue saw Dr. Kay again on July 14. Although Sue no longer had pain and
numbness, and the weakness in her right arm was almost completely gone,
she had new pain that radiated down her right arm into her second and
third fingers. This new pain was suggestive of a C7 radiculopathy. Dr. Kay
ordered an MRI that was performed on August 1, but it didn’t identify
signiﬁcant pathology at C7 that would account for the new problems. Sue’s
last office visit with Dr. Kay was July 14, 2014.

NEW! CHIROPRACTIC MILESAWAY CARD

Collect Your
10,000 Bonus Points!

®

Apply for the new MilesAway Mastercard
and receive 10,000 points – good for a $100
air discount, gift card or cash back as a
statement credit – after first use.
MilesAway advantages:
• NO annual fee – save $75 or more
per year over other cards
• NO blackout dates, choice of airlines
• 0% introductory APR for 6 months,
then a low Prime + 9.99% ongoing
• 25-day, no interest grace period; travel
accident and car rental coverage

Lawsuit Pursued
On September 11, 2014, Sue Lenz (the plaintiff) ﬁled a lawsuit against
Todd Gun, D.C. The suit alleged:
• Dr. Gun failed to obtain and record a proper and complete history of
the plaintiff’s previous neck surgery.
• In light of the plaintiff’s prior neck surgery, Dr. Gun should not have
manipulated the prior fusion area.
• Dr. Gun’s manipulation led to a disc herniation at C4–5 and the need for
the subsequent surgery, which resulted in Sue’s chronic arm problems.

With MilesAway, you’ll also enjoy rich rewards,
a new travel website, “chip” technology
®
and design choices. Plus, Apple Pay &
Android Pay™ are now available!

Apply Now!
Dr. Gun reported the lawsuit to NCMIC for coverage under his malpractice
insurance policy (with policy limits of $500,000), and an attorney was
promptly retained to protect Dr. Gun’s interests. The discovery process then
began.
When Dr. Gun treated Sue Lenz, he was using a new electronic medical
record system that had a number of shortcomings, including no informed
consent form, no patient history form, no HIPAA form and no other
documentation completed by the patient. Dr. Gun’s records were also silent on
Sue’s past cervical spine surgery. Dr. Gun believed he would have asked
Sue about her surgical history, but there was no documentation that he did so.

continued on page 4

See card design options
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Questions? 1-800-396-7157, ext. 5317

MilesAway is a registered trademark of NCMIC Finance Corporation,
the card issuer. Mastercard is a registered trademark of Mastercard
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Patient and Spouse Testify
Sue Lenz testiﬁed at her deposition that she and her husband were both
present at her office visit with Dr. Gun on March 13, 2014. She testiﬁed that
both she and her husband immediately told him that although she had
had neck and shoulder pain, she did not want Dr. Gun to touch her neck
because she had neck surgery the previous year. She claimed that Dr. Gun
agreed to this. She further testiﬁed that while in the treatment room, Dr. Gun
had her lie on the examination table where he massaged the area between
her midback and the base of her neck. The plaintiff denied that Dr. Gun
adjusted her on March 13, and following the treatment, the plaintiff testiﬁed
that she left the office feeling a little bit better.
The plaintiff testiﬁed that when she returned to Dr. Gun on March 15,
she reminded him that she did not want her neck adjusted. However, she
testiﬁed that Dr. Gun took her back into the treatment room, had her lay
supine on the table, and pulled up and twisted her neck. Sue testiﬁed that
she screamed from the immediate pain in her neck and right arm, and she
was assisted off the table. At that point, Dr. Gun suggested that she go home
and ice her shoulder and arm. The plaintiff testiﬁed that she tried icing
her arm over the next two days, but because she continued to experience
excruciating pain and weakness, she made an appointment to see Dr. Blue.
The plaintiff’s husband, a retired ﬁre chief, was also deposed. He
corroborated his wife’s testimony that she informed Dr. Gun on March 13
and March 15 about her past neck surgery and her request not to have her
neck touched. He testiﬁed he wasn’t in the treatment room during either office
visit, so he didn’t have firsthand knowledge about Dr. Gun’s treatment.
However, he recalled hearing his wife scream and that he ran into the
treatment room on March 15. He also testified that Dr. Gun advised his
wife to apply ice to her arm but he did not suggest she seek further
medical attention.

Dr. Gun Questioned
Dr. Gun was questioned extensively about his documentation and his new
electronic recordkeeping system. He testiﬁed that before the new system,
each patient would ﬁll out a questionnaire that asked about the patient’s
medical and surgical history. His documentation also included consent
and treatment forms. When he switched to the electronic recordkeeping
system, he no longer had the patient fill out any questionnaires, and he
also abandoned the use of consent and treatment forms.
Dr. Gun testified that he did ask Sue Lenz about her spinal surgery
history. Based on the fact he did not make any notation, he was certain the
plaintiff did not disclose the previous neck surgery. If that information would
have been conveyed to him, Dr. Gun testiﬁed he was certain it would have
been documented in his notes.
When questioned if he had noticed Sue Lenz’s surgical scar on her
anterior neck, Dr. Gun responded that he had not. The plaintiff’s counsel
produced a photograph displaying a prominent neck scar shortly after the
plaintiff was dismissed from Dr. Burns’ care in February 2013. In response,
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Dr. Gun said the scar must have faded in the 13 months between when the
photo was taken and when he ﬁrst treated Sue Lenz.
In addition to the lack of records on the plaintiff’s surgical history, there
were other inconsistencies in the March 13 and March 15 records. The
plaintiff’s counsel attempted to capitalize on these inconsistencies, calling
into question the reliability of Dr. Gun’s entire chart. For example, Dr. Gun
testiﬁed he performed orthopedic testing, as recorded in a note on March
15. He contended that he would have done similar orthopedic testing on
March 13 even though it wasn’t recorded. Dr. Gun conceded that other tests
and evaluations performed on both visits were not in his records.
The plaintiff’s counsel questioned Dr. Gun about his treatment. Contrary
to what Sue Lenz testiﬁed, Dr. Gun contended that he adjusted the plaintiff
on March 13 and March 15. Dr. Gun testiﬁed that he identiﬁed subluxations
at C5–6—the level where the plaintiff had fusion surgery—and he adjusted
this level to correct the subluxations. Dr. Gun acknowledged that had he
known about the cervical fusion, he may have adjusted other cervical spine
areas but not the fused level.
Dr. Gun’s deposition concluded with him emphatically denying that the
plaintiff or her husband ever told him about the prior neck surgery. He also
denied the plaintiff and her husband requested that he not adjust her neck.

Defense Experts Weigh In
Dr. Gun’s defense counsel retained neuroradiologist David Veys, M.D., to
review and compare MRIs taken on October 10, 2012, and March 17, 2014.
Dr. Veys’ interpretation of the October 10 MRI was virtually identical to that
of the reading radiologist. Dr. Veys saw disc herniations at C5–6 on the
right and C6–7 on the left. The C4–5 level had mild degenerative changes
but no disc protrusion or bulge.
On the March 17 MRI, Dr. Veys saw deﬁnite evidence of disc herniation
at C4–5, as well as the hardware placed for the C5–6 and C6–7 discectomy
and fusion in October 2012. He noted there was a deﬁnite change at C4–5
between October 2012 and March 2014.
Dr. Veys described the disc herniation at C4–5 as acute and as a condition
that was deﬁnitely less than 60 days old. He believed it could have occurred
just ﬁve days before the imaging study, which was when Dr. Gun treated the
plaintiff. He based his assessment on the fact that water had not yet been
drawn out of the disc, which suggested the injury was acute.
Chiropractic and neurosurgical experts were retained by the plaintiff
and the NCMIC defense team. Although several healthcare providers were
retained to provide supportive opinions for Dr. Gun’s defense, few agreed
to do so.
The neurosurgeon retained for the defense opined that Dr. Gun did not
cause the plaintiff’s disc herniation at the C4–5 level nor the need for the
surgery. His reasoning was weak at best. He testiﬁed that he believed that a
diversiﬁed adjustment was simply a palpation technique. Therefore, it would
not cause enough force on the disc to result in a disc herniation.
continued on page 6
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What Can We Learn?
By Jennifer Boyd Herlihy, Boston, Massachusetts,
and Providence, Rhode Island

Don’t Make Excuses
Dr. Gun harmed his case by attempting
to blame his shortcomings on his electronic
recordkeeping software. Instead, it was
Dr. Gun’s responsibility to:
• Ensure his software met or exceeded
minimal standards for compliance
and competency.
• Know if informed consent was required
by state mandate. (Informed consent
is generally advisable regardless of
any mandate.)
• Obtain and record the patient’s past
history and clinical records, especially
due to the patient’s history of past
surgeries.
Consider a Hands-off Approach
Sometimes the best treatment is no
treatment, particularly when the literature
suggests a manipulation may be
contraindicated. In this case, Dr. Gun
failed to contemplate whether treatment
in postsurgical areas was advisable.
Know When to Write it Down
If litigation is in play, records become an
integral part of the litigation process and a
huge component of any case’s success or
failure. Although often a doctor’s custom of
care can be discussed, without the support
of the records, statements that “I would have
done it” can be perceived by the plaintiff’s
counsel and the jury as self-serving.
Use Clinical Reasoning
This case represents an example of poor
clinical reasoning because Dr. Gun failed to:
• Obtain past medical and surgical
records, which were available

Examiner

The Doctor of Chiropractic retained by the defense team testiﬁed that
Dr. Gun’s overall treatment met the standard of care. However, he agreed
a chiropractor should ask about spinal fusion surgeries before treatment
and note that information in the record. He opined that if Dr. Gun did not
do that, he did not meet the standard of care.

Assessing the Case
Sue Lenz earned $20 per hour as an exterminator. She didn’t return to
work after Dr. Kay’s surgery. If a jury bought into the argument that she
suffered a permanent wage loss claim and would have worked another
eight years at $40,000 per year, then the value of her permanent wage
loss was $320,000. Additionally, her medical bills totaled $95,000.
The plaintiff claimed that all of her ongoing problems, including pain,
numbness, weakness and decreased range of motion in her right arm and
hand were related to Dr. Gun’s treatment. She claimed these problems
prohibited her from engaging in activities that would involve significant
use of her hand. The NCMIC-retained defense counsel expected that the
plaintiff would ask a jury for the jurisdictional limits of $350,000 for
noneconomic damages. Defense counsel also placed a value less than
$25,000 for the loss of consortium claim by the plaintiff’s husband.
Dr. Gun’s attorney believed it was more likely than not that a jury would
conclude that he either failed to ask the plaintiff about her surgical history
or failed to record it. As a result, Dr. Gun forgot about it by the time of the
second office visit. Further, Sue’s husband would testify at trial he heard
his wife request he not touch her neck at the second visit. For these
reasons, he believed there was only a 10- to 15-percent chance he could
successfully defend Dr. Gun.
After giving his written consent to settle, Dr. Gun and the plaintiff agreed
to mediate this claim. After a full day of mediation, the plaintiff did not move
off of the policy limit demand of $500,000. An offer of $200,000 was offered
on behalf of Dr. Gun, but it was rejected, and an impasse was declared.
At a case management conference approximately ﬁve months after the
mediation, several offers and counteroffers ensued to no avail. At this point,
defense counsel believed $350,000 was the plaintiff’s lowest number, but
the NCMIC claims representative tested the waters with a $250,000
counteroffer. This offer was rejected by the plaintiff’s counsel with the
message that they might consider a higher ﬁgure.
One week later the defense team offered the plaintiff $300,000 with
the message that this was their ﬁnal offer. After additional back and forth
negotiations, the plaintiff agreed to accept $300,000 to settle this lawsuit.
NCMIC’s legal expenses to defend this claim were more than
$110,000.
Examiner case studies are derived from the NCMIC claims ﬁles. All names used
in Examiner case studies are ﬁctitious to protect patient and doctor privacy.
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What Can We Learn? cont.
• Obtain past MRIs and X-rays, which
were available
• Provide and obtain informed consent
• Document physical findings
• Exercise a prudent patient management plan of a complex case
• Discuss and document the patient’s
warning about avoiding treatment in
certain areas
• Document any rationale at the time
that supported his clinical judgment
Avoid “Robo Care”
The plaintiff was prepared to show the
jury Dr. Gun’s office was set up to generate
volume rather than to deliver quality care
through use of proper protocols and presenttime consciousness. Additionally, Dr. Gun’s
inadequate office management software
exacerbated the problems.
Understand the Defense
The defense team had to overcome many
barriers including the fact that Dr. Gun’s care
could not be supported by his colleagues.
Due to the skill of the claims and mediation
experts, the case was able to be resolved for
an amount below his policy limits. (Most
states require a certain level of minimum
coverage as a condition of licensure so
check with your board regarding your state’s
policy limits requirements.)

Jennifer Boyd Herlihy is
a healthcare defense
lawyer with the ﬁrm of
Adler/Cohen/Harvey/
Wakeman/Guekguezian,
LLP, located in Boston,
Mass., and Providence,
R.I. She represents
chiropractors and other
healthcare providers in matters related to their
professional licenses and malpractice actions.
The ﬁrm’s website is www.adlercohen.com.

Important message for D.C.s regarding

Business Owners’
Protection
At NCMIC Insurance Services, we work with the
nation’s leading insurance companies to bring
D.C.s like you business owners’ protection at
affordable rates.
Lately, we’ve heard that the rates we can secure
in many states may be less expensive than other
business owners’ policies.

Whether or not you already have a business owners’
policy, now is the time to get a quote from NCMIC.
You may be able to save money. Plus, you’ll get
personalized service from a company that knows
your unique needs.

Don’t wait. Call 800-769-2000, ext. 8180
today to see how affordable a business owners’ policy
can be. Or, visit www.ncmic.com/bopquote.

NCMIC Insurance Services is a licensed insurance agency. Insurance coverage is underwritten through some of the nation’s leading
insurance carriers. CA license #0B84564. In NY: NCMIC Insurance Agency. In MI: NCMIC Insurance Services Agency, Inc.
NFL 8275

What does a
Business Owners’
Policy cover?
A Business Owners’ Policy
provides coverage for your
building and its contents,
general liability and loss
of business income.
Your NCMIC Insurance
Services Agent can also
customize your plan to
include other types of
coverage such as Data
Breach/Cyber Liability,
Employment Practices
Liability Insurance (EPLI)
and more.
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Safety: The Cornerstone
of the Patient Experience
in an Emergency
By Nicole Ingrando, D.C.

When Doctors of Chiropractic think of patient safety,
they often think about maintaining safe office layouts or
treatment plans.
But it can also mean knowing what to do when a
patient has a potential adverse reaction to care or is
experiencing an emergency. For instance:
• A chiropractic assistant is performing manual
therapies when the patient reports feeling dizzy, faint
or lightheaded upon sitting up.
• The receptionist notices a patient nodding off in the
reception area, walking clumsily to the front desk, or
otherwise speaking, moving or acting in an erratic manner.
Where does the patient’s responsibility end and yours begin
when it comes to patient safety?

A Team Approach Is Essential
As a starting point, it is crucial for the staff to know what to do.
The entire team—from the front desk employees to the doctors—should
be trained on patient safety.
Patient safety protocols should be in place so staff members know when
to attend to the patient and when to advise the doctor. They must be able
to recognize when a patient’s behavior is outside the norm. They should
know when to calm the patient, secure the patient’s surroundings and call
for emergency assistance.
Once notiﬁed of a potential patient emergency, the doctor should begin
by checking the patient’s vitals:
• Are they within normal limits?
• Is the patient demonstrating labored or painful breathing?
• Has the patient become injured or is an existing injury a factor?

Make sure to stop and put
safety first during a potential
patient emergency.

“To prevent errors and injuries to our patients, we need to respond appropriately when things go
wrong—even when we don’t know why. When a situation occurs, it impacts everyone on the team.”
Nicole Ingrando, D.C.

Examiner

In the meantime, assess the patient’s state of mind and other factors:
• Have they felt this way before?
• Do they know where they are?
• Are they experiencing any visual disturbances or paresthesia?
• Have they eaten today?
• Is the patient a diabetic or taking any medication?
Having patient healthcare records easily accessible is also important.
Staff can be directed to print the patient intake forms for the responding
doctor. That way, you can review the patient’s previous medical history,
which is especially important if he or she is not able to communicate
normally. When in doubt, it is better to call 911 versus allowing patients to
leave or drive themselves to the hospital.

Guiding the Patient
There are times, of course, when a patient will insist on leaving the office
without support. There is only so much you can do to control the situation.
However, having an office policy and safety protocol, ensuring everyone is
trained on an ongoing basis and documenting thoroughly are key.
If the records detail the patient’s history and examination, and if informed
consent remains ongoing, effective decision making should naturally follow.
This will better enable you to deliver essential care to the patient.
Another important aspect of maintaining patient safety is effective
communication and involvement. By using clear language that is tailored to
the patient’s level of understanding, providing speciﬁc follow-up instructions,
and involving patients in the decision-making process, you help them be
active participants in their care and safety.

Safety Is a Multifaceted Approach
Patient safety is the number-one priority for chiropractic practices. There
are many ways to “ﬁrst do no harm.” Experienced practitioners and new
graduates alike must establish safety policies and procedures for everyone
in the office to follow.

A 2009 graduate of Palmer College of Chiropractic
Florida, Dr. Ingrando spent many years as a consultant
and senior sales executive for corporations large and
small, including Marriott International, before becoming
a chiropractor. By partnering her business knowledge
with clinical expertise, she launched North Orlando
Spine Center directly out of school. North Orlando
Spine Center has grown to become a team of more
than 10 providers. Between lecturing, writing and
practicing as a clinician, she serves as an instructor of chiropractic medicine
with the University of Central Florida College of Medicine. Additionally,
Dr. Ingrando was named Consulting Chiropractic Physician for the United
States Tennis Association at the National Campus.
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Safety in Dr. Ingrando’s
Practice

Dr. Ingrando’s office has two
individuals with experience in patient
emergencies.
Dr. Aaron Proctor served as a
combat Army medic before
becoming a chiropractor. The office
manager, Vinny Ingrando, spent
12 years as a firefighter and first
responder in countless emergency
situations. With their critical feedback,
they have developed an internal
protocol for handing difficult scenarios.
Dr. Proctor believes that doctors
and staff should act based on facts
at hand and not allow emotions
(worrying about patient perceptions)
to intervene with decision making.
“If you can’t be reasonably sure
that an underlying process is not
presenting, then you must escalate
the scope of testing and intervention
outside the clinic.” In other words, the
patient must go to the hospital.
Vinny Ingrando says it’s better to
be safe than sorry. “If we call 911 and
allow the ambulance to take the
patient to the hospital, then the
patient has a better chance of arriving
safely, versus allowing a patient to
leave or drive themselves there.”
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The Attorney Perspective:
Preexisting Herniations
By John Mullahy and Christopher Warren

A recurrent issue in chiropractic negligence litigation is
the herniation that preexists a plaintiff patient’s care by a
defendant chiropractor. Typically, that condition worsens
during the chiropractic care period naturally and is not
diagnosed until after that care. The defense goal is to show
that although the condition is diagnosed after the care, it is
also unrelated to the care: to rebut a claim against the
chiropractor based on the legal fallacy of post hoc ergo
propter hoc.
The chiropractor’s attorney should identify the herniation
issue early in the litigation and seek immediate expert review
of it. The chiropractic care usually hinges on it. Disc herniation
is a defensible issue with good experts, with a client who
could explain the care and the plaintiff’s preexisting condition,
with concessions from the plaintiff’s experts and with a simple
causation theory. Good surveillance of the plaintiff challenging
claimed damages also bolsters the case’s credibility.

Case Example
Tim Stern presented to William Petra, D.C., in April 2011 complaining
of recent neck pain and stiffness, and pain radiating into his left shoulder
and arm. Dr. Petra’s evaluation of Tim included positive cervical distraction
and compression tests, and his working diagnosis was cervical radiculopathy.
An April 2 X-ray showed spondylosis at C5–6 with foraminal osteophyte
production and bilateral foraminal narrowing. Tim was referred for a CT
scan in lieu of an MRI because he had cardiac stents placed recently. An
April 8 CT showed bilateral joint hypertrophy at C5–7 and mild bilateral
neural foraminal stenosis at C5–6. Also, an April 15 EMG nerve conduction
study revealed bilateral C5–6 radiculopathy and carpal tunnel syndrome.
Dr. Petra treated Tim with light manipulations and IDD decompression
therapy until late May 2011, when Tim’s condition worsened. A May 28 MRI
without contrast revealed a large soft-tissue mass in the ventral epidural
space from C5–7, causing cord compression and spinal stenosis at C6–7.
Also, a June 3, 2011, MRI with contrast revealed a large disc extrusion at
C5–6 and severe spinal stenosis at C5–6 and C6–7. Tim claimed that
Dr. Petra was negligent in treating him with the decompression therapy,
considering his symptoms, and that the treatment caused his herniation,
cord compression and need for surgery.
The potential problem was there was no pretreatment MRI of the
area to consider for a baseline comparison.

Among the many tools
in the defense tool
belt are the claims
representative, expert
witnesses, evidence
and surveillance, and
of course, the attorney.
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To attack causation, Dr. Petra’s counsel retained a neurosurgeon and a
neuroradiologist. The neurosurgeon said Tim was a candidate for conservative
chiropractic care. He explained that Tim responded well to conservative
chiropractic care at ﬁrst, but later required surgery to remedy a long-standing
neck and back problem that worsened during the treatment period but was
unrelated to the chiropractic care. He said Dr. Petra’s decompression
therapy could not have caused Tim’s C5–7 herniation because Tim’s spine
was already compressed and because the IDD therapy was speciﬁcally
designed to relieve such compression.
Dr. Petra’s neuroradiology expert referenced the ﬁlms taken before the
treatment period and used them to discuss the preexisting condition that
worsened, namely the herniation. He noted that the April 2 X-ray showed
straightening of the cervical spine, with mild spondylosis. He found that the
April 8 CT revealed soft tissue in the anterior epidural defect on the right
side of the thecal sac and no high-density material in the spinal canal,
supporting a ﬁnding of extruded disc material at C5–7. He then compared
those reads to the May 28 MRI, which showed a large anterior epidural defect
at C5 to C7, a narrowing of the spinal canal and cord compression.
The neuroradiologist’s opinion was important because it supported
a preexisting herniation despite there being no preexisting MRI for a
baseline comparison.
To attack liability, Dr. Petra’s counsel retained a chiropractor versed in IDD
decompression therapy. That expert explained that Dr. Petra’s neurologic and
orthopedic exams of Tim were within chiropractic standards. He noted that
Dr. Petra’s manipulations of Tim’s spine and use of IDD decompression were
appropriate based on the foraminal stenosis and compression at C5–6.
He also referenced literature supporting the use of decompression therapy
for disc herniations, degenerative disease and spinal stenosis: in other
words, Tim’s condition.
The chiropractic expert’s clinical picture was instrumental in
supporting the neurosurgery and neuroradiology experts’ diagnostic
story.
Tim said he was taking OxyContin, Oxycodone and Lyrica for pain that
limited his movements and activities. He also claimed that he suffered from
imbalance, had trouble lifting certain objects, and could not play with his
son or do yard work. Shortly before trial, Dr. Petra’s counsel retained an
investigator whose surveillance showed Tim ﬁghting with another man,
playing with his son, standing for long periods, and running, walking and
bending with no issue. Counsel showed that footage to the jury.
Dr. Petra testiﬁed well at his deposition and at trial. He explained
chiropractic simply and passionately. He discussed how he examines
patients and develops care plans for them based on the ﬁndings. He
explained the tests he uses and the ﬁlms he requires before treating
patients. He referenced spinal models to enhance his testimony. And he

continued on page 12
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The Defense Attorney’s
Role

The chiropractor’s attorney should
be confident in defending the case
involving a herniation that preexists
the doctor’s care of the plaintiff and
worsens over the treatment period.
In such case, the attorney should
work closely with the claims
representative and the doctor, and
the defense team should:
1 Retain liability and causation
experts early.
2 Make sure the experts’ opinions
are in sync and support the
doctor’s clinical and diagnostic
story of the case.
3 Make use of all pretreatment films
(and do not fret if there are no
prior relevant MRIs) to overcome
suggested causation based on
findings in a post-treatment MRI.
4 Secure causation concessions
from the plaintiff’s experts at
their depositions.
5 Consider surveillance of a plaintiff
who appears to be exaggerating
his or her injuries and limitations.

Examiner

explained his training and experience with decompression therapy, how
the IDD machine works and why Tim was a candidate for it and could not
have suffered injuries as a result of being treated on it.
Dr. Petra taught the jury how he treated Tim with light spinal adjustments
and IDD therapy. He discussed how Tim responded to that care in terms of
his pain level, which decreased from 8/10 to 5/10. He explained that although
Tim had two ﬂare-ups (muscle spasms) during the treatment period, his
pain level continued to decrease from 5/10 to 4/10 until May 26, when his
pain level increased to 6/10. He said he referred Tim for an MRI based on
that worsened pain and his concern for Tim.
Dr. Petra’s likability and grasp of chiropractic bolstered his
credibility; Tim’s apparent exaggeration of his injuries and inability
to connect the causation dots weakened his.
Tim’s chiropractic expert criticized Dr. Petra for not securing Tim’s
informed consent for manipulative and decompression therapy. He believed
the decompression therapy caused Tim’s C5–6 disc herniation. Dr. Petra’s
counsel deposed that expert and had him concede that he had never
used a decompression machine or known of one causing a herniation
and had understood that it was meant to treat herniations. He also
conceded that the records and testimony supported that Tim benefited
from the decompression therapy.
Tim’s neurosurgery expert also believed that Dr. Petra’s decompression
treatment caused Tim’s herniation and cord compression, leading to his
surgery. Dr. Petra’s counsel also deposed that expert, who could not
identify when or how the IDD therapy caused the herniation or what level of
magnitude it had on Tim’s spine. He said he could not diagnose a herniated
disc on a CT. But he conceded that an MRI was contraindicated on April 8
due to Tim’s recently placed stents. And he agreed that Dr. Petra’s
neuroradiologist’s interpretation of the CT would support a preexisting
herniation that evolved during Dr. Petra’s care of Tim.
Challenging the factual predicates of Tim’s experts’ opinions at
their depositions and securing necessary concessions from them
provided conﬁdence that the case could be tried.
Tim conveyed a high settlement demand based on the severity of his
injuries and his claimed limitations; Dr. Petra refused to settle believing his
care was proper and noninjurious.
The trial lasted three weeks and ended with a unanimous defense verdict.
The jury believed Dr. Petra’s neuroradiologist’s opinion that the herniation
was present on the April 8 CT scan, despite the initial radiologist’s report
not mentioning it. The jury understood Dr. Petra’s neurosurgeon’s explanation
that the herniation progressed during the treatment period despite—and
not because of—Dr. Petra’s chiropractic treatments. The jury also accepted
Dr. Petra’s chiropractor’s testimony on how and why Tim was a candidate
for decompression therapy and manipulations, even with a cervical spine
herniation present.
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John Mullahy is a partner at Kaufman
Borgeest & Ryan LLP and runs its
Parsippany, New Jersey, office. His
practice is focused on professional
liability defense, insurance and
commercial litigation, cyber-liability
and risk management. He represents
chiropractic, medical and mental
health professionals, hospitals and
surgical centers, nursing homes and
assisted-living facilities, home healthcare companies, and other medical
and nonmedical professionals in
New Jersey and New York.

Christopher Warren is an associate
at Kaufman Borgeest & Ryan LLP.
His practice focuses on professional
liability defense, commercial litigation,
general liability defense and
employment practices litigation.
He represents various medical and
mental health professionals and
facilities, including chiropractors and
physicians, hospitals and surgical
centers, nursing homes and assistedliving facilities, and home healthcare
companies in New Jersey and New York.
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WFC Research Awards
Sponsored by NCMIC
Announced at DC2017
NCMIC demonstrates our “We Take Care of Our Own®”
motto in many ways, including supporting chiropractic
research and education projects. Since 1995, $14.8 million
has been funded.
It is our goal to support projects that evaluate the impact
of chiropractic care and chiropractic’s cost effectiveness in
healthcare. That’s why we were proud to sponsor the World
Federation of Chiropractic (WFC) Lou Sportelli Awards
presented at DC2017 on March 18, 2017.
Here are the recipients and a summary of the important
work they are doing.

Christine Goertz, Cyndy Long, Robert Vining, Katherine
Pohlman, Joan Walter and Ian Coulter
Recipients of the Scott Haldeman Award for
Outstanding Research for assessing chiropractic treatment
for active-duty U.S. military personnel who have low back
pain: a randomized controlled trial.

Dr. Haldeman presents Dr. Goertz
with the Scott Haldeman Award.

Katie de Luca, Lynne Parkinson, Scott Haldeman,
Julie Byles and Fiona Blyth
Recipients of the NCMIC Lou Sportelli Research
Awards—First Prize for studying the relationship between
spinal pain and comorbidity: a cross-sectional analysis of 579
community-dwelling, older Australian women.

Steven Passmore, Michael Johnson, Stephan Cooper,
Mina Aziz and Cheryl Glazebrook
Recipients of the NCMIC Lou Sportelli Research
Awards— Second Prize for studying the impact of spinal
manipulation on lower extremity motor control in lumbar
spinal stenosis patients: a single-blind, Phase-I randomized
clinical trial.

Martha Funabashi, Francouis Nougarou, Martin Descarreaux,
Narasihma Prasad and Greg Kawchuk
Recipients of the NCMIC Lou Sportelli Research Awards—
New Investigator Award for studying the interaction between
spinal manipulative therapy input parameters on the loading
characteristics of spinal segments.

From left: Drs. Martha Funabashi,
Steven Passmore and Katie de Luca
accept their respective awards
on behalf of their teams.
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New Look and Enhancements
on NCMIC.com
If you haven’t been to www.ncmic.com lately, check it out.
We recently updated the website with a fresh look and made
it easier for you to find what you’re looking for.
New Learning Center that includes educational and risk management
videos, articles/blog posts and resources on the topics of planning,
money & credit, get hired, insurance, patient experience, employment
practices, marketing, risk management, and practice resources

|

PA G E 1 4

Examiner 2017
Send inquiries, address changes,
and correspondence to:
NCMIC Examiner P.O. Box 9118,
Des Moines, IA 50306-9118
1-800-769-2000, ext. 3945
examiner@ncmic.com
Sharon Houchin, Editor
Examiner is published quarterly for policyholders
of NCMIC’s Malpractice Insurance Plan. Articles
may not be reprinted, in part or in whole, without
the prior, express written consent of NCMIC.
Information provided in the Examiner is offered
solely for general information and educational
purposes. It is not offered as, nor does it represent,
legal advice. Neither does Examiner constitute a
guideline, practice parameter or standard of care.
You should not act or rely upon this information
without seeking the advice of an attorney. If there
is a discrepancy between Examiner and the policy,
the policy will prevail.
“We Take Care of Our Own” is a registered service
mark of NCMIC Group, Inc. and NCMIC Risk
Retention Group, Inc.
You may not use an NCMIC Group trademark or
any other NCMIC Group-owned graphic symbol,
logo, icon or company name in a manner that
would imply NCMIC Group’s afﬁliation with or
endorsement or sponsorship of a third-party
product or service.

NCMIC Insurance Company Oﬃcers:
Rod Warren
Bruce Beal
Matt Gustafson
Emily Drake
Tom Riley

President
Vice President, Claims
Vice President, Compliance
Corporate Secretary
Chief Financial Ofﬁcer, Treasurer,
& Assistant Corporate Secretary

Assistant Vice Presidents:
Traci Galligan
Keith Henaman
David Siebert
A.J. Simpson
Joseph S. Soda
James West
Mike Whitmer

Easily viewed on your
computer, smartphone
or tablet

Human Resources
Claims
Professional Liability
Program
Customer Service
Insurance Services
Agency Insurance Services
Chiropractic Insurance
Programs

National Chiropractic Mutual Holding
Company Directors
Wayne C. Wolfson, D.C., President
John J. DeMatte IV, D.C.
Claire Johnson, D.C., M.S.Ed., Ph.D
Matthew H. Kowalski, D.C., DABCO
Vincent P. Lucido, D.C.
Mary Selly-Navarro, R.D., D.C.
Gary Tarola, D.C., FACO

One-click access to your accounts—
malpractice insurance, MilesAway®
credit card and credit card processing

Also serving on the NCMIC Risk
Retention Group, Inc. board are:
Wayne C. Wolfson, D.C.; Louis Sportelli, D.C.;
Vincent P. Lucido, D.C.; Russell A. Young, Esq.,
Vermont Director; Mike McCoy, Director;
Conrad G. Biege, Director; and
Matt Gustafson, Director

©2017 NCMIC

Examiner

SUMMER 2017

NCMIC INSURANCE COMPANY
RISK MANAGEMENT

SEMINARS
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Fast
Cash
to Grow
Your
Practice

EARN PREMIUM DISCOUNTS
With our policy, full-time D.C.s get a 5% discount
(2.5% for part-time D.C.s) for three consecutive policy years
for demonstrating attendance at a qualifying 8-hour seminar.*

Working Capital from NCMIC

August 5-6, 2017
Levittown, New York
Hosted by: New York Chiropractic College
Topic: Integrating Rehab in Your Practice (12 hours)
Speaker: Mitch Green, D.C., DACRB, FACC
To register: 800-434-3955

Get an extra boost of cash for your practice
for any business need.
With a Working Capital Loan from NCMIC,
you can:
• Bridge your cash flow

August 10-12, 2017

• Purchase inventory

Virginia Beach, Virgina
Hosted by: Unified Virginia Chiropractic Association
Topic: Pediatrics (8 hours)
Speaker: Elise Hewitt, DC, DICCP, FICC
To register: 540-932-3100

• Launch a new marketing campaign

September 16-17, 2017
Anchorage, Alaska
Hosted by: Alaska Chiropractic Society
Topic: To Be Determined (12 hours)
Speaker: Tom Hyde, D.C., DACBSP
Topic: Chronic Disease Management (4 hours)
Speaker: David R. Seaman, D.C., M.S., DABCN
To register: 907-903-1350

• Use it for any business expenses
Get up to $20,000 cash in 24 hours or
less and choose repayment terms up to
36 months. There’s no collateral required,
no hidden fees and it takes only seconds
to apply.

Request
Working Capital
from
NCMIC Now!

www.ncmic.com/capital

September 23-24, 2017
Chesterfield, Missouri
Hosted by: Logan University
Topic: Biomechanics and Functional Assessment (12 hours)
Speaker: Bryan Bond, D.C., M.S., Ph.D.
To register: 800-842-3234

Questions? 1-800-396-7157, ext. 5130

for additional CE SEMINAR listings, see

www.ncmic.com
* Seminar discounts earned up to 30 days after the policy renewal date will apply immediately;
those earned 30+ days after the renewal date will apply at the next policy renewal date.

Working capital loans offered by NCMIC Finance Corporation are subject
to credit approval, for business purposes only and may not be used for
personal, family or household purposes. Minimum loan amount is
$5,000 – maximum $20,000.
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Essentials of Good
Documentation
I often hear people say that good
documentation is “complete and
comprehensive,” but what does that
actually mean?

It is true that the deﬁnition of good documentation is in
the eye of the beholder. For this reason, we asked top
chiropractic malpractice defense attorney June Baker-Laird
for her perspective about the ways in which documentation
is essential to a chiropractic malpractice defense.
Among other things, she advises doctors to center their documentation
on the patient’s history, the patient’s actions, and the doctor’s observations
and treatment:
• Patient’s history. A doctor’s documentation should focus extensively
on the patient’s history—not just what the patient wrote on the form. If
something is new, record the reasons the patient is there. Identify the
patient’s chief complaint and follow up with questions about who, what,
where, why and when. For example, “Where did this neck pain start?
Were you skiing? Were you on a black diamond run? Had you been
skiing for two to three hours? Were you sitting on the couch watching
television?” All of these details are very helpful for defense attorneys
who may be looking at the chart two years (or more) later in an effort
to defend you.
•

Patient’s actions. Make sure to document what the patient has done
to treat the issue, whether they’ve seen their primary care physician,
and if they have had X-rays or other tests by another doctor for the
same problem or a problem related to the patient’s chief complaint
and concern.

•

The doctor’s observations and treatment. Include in your
documentation what you diagnosed and the levels and type of your
adjustment. Essentially, make sure to note what you did and why you
did it. In addition, it is vital to include your follow-up plans for the patient.

For a more detailed look at documentation, see Dr. Stephen Savoie’s
article “Common Documentation Mistakes” at www.ncmic.com/doctips
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The Benefit D.C.s Rely
on To Avoid Claims
Worried about
a touchy
situation?
Just need
advice? Call NCMIC’s
confidential Claims
Advice Hotline at 1-800-242-4052
to talk with a professional claims
representative about any concern
or situation you’re not sure how
to handle.

See Q & A for an example of how
NCMIC’s Claims Advice Hotline
has helped D.C.s like you.

To view June Baker-Laird’s
video on this topic, go to
www.ncmic.com/advice.

