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Factors Snowball to Make 
for Challenging Case  

Amy Paul dropped
out of high school to
become a model. 
She continued to 
work as a model
throughout her 
20s and early 
30s, at which 
time she started 
taking courses in
fashion design, 
performance art,
general education 
and cosmetology. 
Amy attended a 
performance art school
from 2007–2011, where she
participated in various movements 
representing intervals in music, 
sound and speech. 

Amy first saw Sue Macklane, D.C., on 
August 24, 2007, for neck and upper shoulder 
discomfort caused by her school-related activities. She also complained
that her low back felt “pinchy,” which Dr. Macklane believed was caused 
by a subluxation at L4-5. Between August 2007, and March 5, 2008, 
Dr. Macklane saw Amy approximately once per week with treatment 
focused on Amy’s neck and shoulder symptoms. Amy described her
low back complaints as “a minor issue.”  

After the March 5, 2008, appointment, there was a gap in treatment 
before Amy returned to Dr. Macklane’s office in January 2009. During 
this interval, Amy treated periodically with her PCP who specialized in
homeopathic medicine. Amy saw this doctor for a variety of reasons, 
including neck, shoulder and back complaints. She was given a variety 
of homeopathic remedies—including seven injections of bee venom 
into her buttocks—for treatment of her low back pain. However, these 
remedies did not relieve her pain. 
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Case Study Key Takeaways:

• It is ill-advised to continue 
treatment when there are no
signs of progress. 

• Bad records can often be 
defended but altered records 
cannot.

• Adequate policy limits help 
enable negotiations at mediation.

See “What Can We Learn?” on 
pages 6 and 7 for more takeaways.
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Amy returned to Dr. Macklane’s office on January 22, 2009, with 
complaints of left shoulder, hip and low back pain. This treatment period
lasted until May 19, 2009, during which Amy was treated by Dr. Macklane
and Ken Scarpino, D.C., an independent contractor in Dr. Macklane’s office.
Dr. Scarpino worked in Dr. Macklane’s office two days per week and in his
own office three days per week.

On January 4, 2011, Amy returned to Dr. Macklane’s office and was 
seen by Dr. Scarpino. She complained of a nagging tightness in her left 
gluteus medius and pain at 6 out of 10 in severity. Dr. Scarpino performed 
a re-evaluation at this appointment and found the Bechterew’s test was
mildly positive on the left and negative on the right. The straight leg raise
test was positive on the left when Amy was at 110 degrees with full force
dorsiflexion, and it was negative on the right. The left extensor halluces 
exhibited weakness (4/5) on resistive testing. Ely’s and Yeoman’s tests 
were mildly positive on the right. 

Dr. Scarpino performed adjustments at L5–S1 level, at the left sacroiliac
joint and performed a transverse friction massage to the left lateral sacroiliac
attachments. In addition, Dr. Scarpino applied moist heat packs to the left
hip and low back, and performed an active release technique to the left 
piriformis, left tensor fasciae latae and left gemellus. His differential diagnosis
was subluxation versus piriformis syndrome versus gemellus syndrome 
versus disc problem. 

Amy returned to Dr. Macklane’s clinic on January 6, 2011, and was
treated by her. She also received treatments on January 11, 2011, and 
January 20, 2011. It was unclear from Dr. Macklane’s notes whether 
Amy’s pain had improved, worsened or stayed the same. Adjustments 
were performed to L5–S1 and the left sacroiliac joint at all three visits. 

Patient Returns After a Gap in Care
Amy didn’t return to Dr. Macklane’s office again until July 14, 2011. 

Her pain centered in the left sacroiliac and buttock, with radiation from 
the posterior thigh to the posterior knee and mildly to the lateral calf 
on the left side. She asked Dr. Macklane whether she should have an 
X-ray, and Dr. Macklane replied that X-rays were not a valuable tool 
under the circumstances, and an MRI would be needed to visualize the
spine properly. However, Dr. Macklane told Amy she would not recommend
an MRI because it would only show whether there was a disc problem. 
What’s more, even if Amy did have a disc problem, this would not alter 
Dr. Macklane’s recommended treatment. Therefore, Dr. Macklane advised
Amy not to have the MRI done and save the $2,000 cost. At this visit, 
Dr. Macklane performed adjustments to the left sacroiliac and L5–S1 
using the flexion and distraction technique.

The next and final date Dr. Macklane treated Amy was July 19, 2011. Her
pain level was unchanged from the July 14 visit. Dr. Macklane performed
flexion distraction therapy at L4–5 and trigger point therapy and transverse
friction massage to the left gluteus minimus and left sacroiliac joint and 
buttock.

When a doctor treats a patient
outside of the chiropractic
norm, he or she often ventures
into uncharted waters. 
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Amy wasn’t satisfied with the minimal relief she was experiencing from
Dr. Macklane’s treatment, so on July 28, 2011, Amy contacted Dr. Scarpino
who agreed to treat her. Dr. Scarpino made a house call to the home where
Amy was staying, arriving between 7:00 and 8:00 p.m. He brought with him
his portable adjustment table and some celery extract that he believed
could inhibit pain signals. Amy stood up to greet him when he arrived, but
she was unable to walk due to her pain. 

It was Dr. Scarpino’s normal protocol to have first-time patients complete
intake forms. He brought blank forms to Amy’s appointment, but she 
complained she was in too much pain and would complete them later. 

Amy reported her back pain began 13 months earlier and had been
slowly worsening. The pain was provoked by sitting, lying down and with 
almost any motion or position. She complained of an achy back with pain 
in the left-sided buttock and in the left posterior thigh that radiated halfway
down the thigh. She said the pain “rarely went any further.” Dr. Scarpino
performed Grade III, IV and V mobilizations to L2, L3, L4 and T4, with
Grade V being the high-velocity, low-amplitude CMT. 

Amy made no complaints. When they parted ways, Dr. Scarpino asked
Amy to telephone him the next day with a status update, and he planned to
see her at his office on Saturday, July 30. Amy telephoned Dr. Scarpino on
July 29, 2011, but she did not leave a message. 

Doctor Transports Patient to His Office
On July 30, 2011, Amy telephoned Dr. Scarpino before 9:00 a.m. and 

told him she was having severe aching pain in her perineum. Dr. Scarpino
came to Amy’s friend’s house again, helped her into his car, and drove to
his office with Amy lying down in the front passenger seat covered by a 
blanket. When they arrived at his office, Dr. Scarpino had to assist Amy into
his office because she was hunched forward at a 45-degree angle. 

Dr. Scarpino had Amy lay on a table and gave her a five-minute massage.
Several times during the massage, Dr. Scarpino applied pressure to Amy’s
lower back, and she told him that it was too painful to continue. When that
happened, Dr. Scarpino would either lighten his touch or move to a different
area of her body. Dr. Scarpino then applied heat packs to Amy’s back. He
did not perform any chiropractic manipulations on this date. 

Dr. Scarpino then drove Amy back to a different friend’s house. On the
way, Dr. Scarpino bought Amy a bottle of women’s multivitamins, and he
advised her to take the vitamins, as well as Advil and hot baths. He assured
Amy she would be okay.

Patient Goes to Hospital
That night Amy took a hot bath but found it uncomfortable. She awoke at

5:00 a.m. the next day screaming in pain. She had numbness and tingling
going down both legs. Her back pain had worsened. Her friend assisted her
to her car and helped her lay down in the back seat. She then drove Amy to
the hospital.

continued on page 4
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Upon arriving at the hospital, Amy complained to the triage nurse of
numbness to her buttocks, thighs and perineum. She denied any bowel or
bladder changes. She gave the history that her back pain first presented
nine months earlier while participating in a dance class. Since then, she
had been receiving conservative treatment but her symptoms hadn’t 
improved. 

When examined by the ER physician, there was positive lumbosacral
tenderness and spasm. A stat MRI was ordered that revealed a “huge, 
extruded partially sequestered disc herniation at L5–S1, virtually 
obliterating the thecal sac.” It also revealed disc material impinging upon
the left S1 nerve root. Amy received pain medication and steroids, but still
complained of severe back pain and paresthesia to the inner thigh and
vaginal regions. 

Amy was immediately referred for a neurosurgical consultation, and in
turn, she was advised to undergo immediate surgery. On the same day
Amy presented to the ER, she underwent a left sided L5–S1 laminotomy
and discectomy. The pre-operation diagnosis of cauda equina syndrome
with massive L5–S1 disc herniation mirrored the post-operation diagnosis. 

Amy was discharged home from the hospital three days postoperatively.
After removing the Foley catheter, which had been present since her 
hospital admission, she had no urinary control and went home wearing 
diapers. She felt a constant urge to void with a tremendous amount of 
urgency and frequency. She also had small volume voids and a sense 
of incomplete emptying. Amy purposely began to limit her fluid intake. 
For quite some time, she was too embarrassed to leave home, given 
the severity of her urinary symptoms. After 4–5 months, Amy’s condition 
ultimately improved enough that she could wear panty shields instead 
of diapers, and she has used them ever since.

Lawsuit Ensues
On October 1, 2012, Dr. Macklane was named a defendant in a lawsuit

brought by Amy Paul (the plaintiff). Dr. Scarpino was also named a 
co-defendant in the lawsuit. The plaintiff claimed that Dr. Macklane treated
her over a prolonged interval and failed to: appreciate her worsening signs
and symptoms; diagnose a lumbar disc herniation; and refer her for a 
medical evaluation or MRI. 

With regards to Dr. Scarpino, the plaintiff claimed he failed to diagnose
the disc herniation and undertook to treat the plaintiff on July 28, 2011. 
The lawsuit claimed he did so despite Amy Paul’s history of worsening
symptoms, and without referring her for an MRI or medical evaluation 
or first consulting with Dr. Macklane. The plaintiff also claimed that 
Dr. Scarpino treated her without proper equipment. Finally, there was 
a lack of informed consent claim, as well as a loss of consortium claim 
filed on behalf of the plaintiff’s husband. 

Upon being sued, Dr. Scarpino promptly contacted NCMIC to report 
this matter. In turn, the NCMIC claims representative retained an attorney 
to protect Dr. Scarpino’s interests in this action. Dr. Macklane was insured
with another carrier and that carrier also retained counsel. Dr. Scarpino 

Independent Contractors

As a general rule, an independent 
contractor is an individual whose payer
has a right to control the result of the
work but not what will be done and
how it will be done. However, keep in
mind that every state has different 
legal definitions and requirements 
for independent contractors.

Consider these three factors as
spelled out by the IRS:

 Behavioral control
Does the company control or have the
right to control what the worker does and
how the worker does his or her job?
•   Is the worker subject to the business’s
    instructions regarding when and where 
    to work?
•   Is the worker subject to the business’s
    instructions regarding tools and/or 
    equipment used?
•   Is the worker subject to the business’s
    instructions regarding whom to hire to 
    assist with the work?
•   Is the worker subject to the business’s
    instructions regarding where to 
    purchase supplies and services?
•   Is the worker subject to the business’s
    instructions regarding work that must 
    be done by a specific individual?
•    Is the worker subject to the business’s
    instructions regarding the order and 
    sequence in which to do the work?
•   What is the level of detail in instructions
    given to the worker by the business?
•   Is there an evaluation system in place 
    for the worker? If so, does the system 
    evaluate details of how the work is 
    performed, or only the end result?
•    Was the worker provided training on 
    how to do the job? Is there ongoing 
    training regarding procedures and 
    methods to be used? (Training 
    indicates business control of how job 
    is done and therefore points to an
    employer-employee relationship.)
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carried a policy limit of $1 million with NCMIC. Dr. Macklane’s policy limit
was $500,000. 

During discovery, it was learned the plaintiff’s claimed damages included:
•   Cauda equina syndrome

•   A massive L5–S1 disc herniation, requiring an emergency 
        laminectomy and discectomy

•   Low back pain, buttock pain and thigh pain

•   Numbness in the gluteus, vaginal and perineal areas 

•   Loss of bladder control, including stress incontinence when she 
        coughed, sneezed or laughed

•   Sudden and frequent urges to urinate and occasional bed wetting

•   Painfully heightened genital sensitivity

•   Constipation and inability to control the passage of flatus

•   Altered sexual function  

It was Amy Paul’s contention that she could no longer perform as a
dancer at her previous level. She made a claim for lost earnings, as well 
as loss of earning capacity in the amount of $750,000. She contended her
out-of-pocket expenses totaled $93,044. In addition, she claimed that her
non-economic damages exceeded the jurisdictional limit of $1 million. 

While Dr. Macklane made a knowledgeable witness, she came across 
as vague, evasive and defensive regarding whether a doctor should 
recommend an MRI for patients with low back pain. She testified that the
plaintiff was not a candidate for an MRI between January 2011 and July
2011. Yet, she testified that she recommended an MRI anyway because
Amy Paul was somewhat of a noncompliant patient. This recommendation
was not charted in Dr. Macklane’s records. 

Since the plaintiff only reported 10–20 percent improvement in her low
back pain while treating with Dr. Macklane, Dr. Macklane was vulnerable to
the plaintiff’s argument that the ongoing treatment caused the herniation to
progress over time. Dr. Macklane’s defense attorney privately expressed to
Dr. Scarpino’s attorney that he believed the plaintiff’s counsel would be able
to convince a jury that Dr. Macklane failed to diagnose the disc herniation
because she did not order appropriate referrals or diagnostic testing. 

Doctor’s Charting Becomes an Issue
Dr. Scarpino’s entire chart on Amy Paul consisted of a one-page

handwritten note recorded on a blank sheet of white paper. As previously
stated, Amy was in too much pain to complete the intake forms at the
house call on July 28. Furthermore, Dr. Scarpino had no notes referencing
his telephone calls with the plaintiff and no billing records. (He recalled 
Amy paid him in cash, which raised IRS issues.) 

Dr. Scarpino testified that he strongly disagreed that he should have 
obtained an MRI and made a definitive diagnosis of a disc herniation before
commencing treatment on July 28, 2011. Although he hadn’t determined the
etiology of the plaintiff’s pain, his impression included left sacroiliac joint

continued on page 6

 Financial control
Does the payer control how the worker is
paid and whether expenses are reimbursed?
•   Does the worker make a significant 
    investment in the equipment he or she 
    uses in working for the business?
•   Does the worker have unreimbursed 
    expenses? Fixed ongoing costs 
    regardless of whether the work is being 
    performed indicate an independent 
    contractor status. 
•   Does the worker have opportunity to 
    make profit or loss? If yes, this indicates
    an independent contractor status.
•   Does the worker have the right to make
    his or her services available to the 
    market? Can he or she seek outside 
    business opportunities?
•   How is the worker paid? A regular wage 
    generally indicates employee status, and
    a flat fee or variable payment schedule 
    indicates independent contractor status.

 Type of relationship
Are there written contracts and/or 
employee-type benefits? 
•   Is there an employment contract? If so, 
    the IRS is not bound by the parties’ 
    agreement as to employment status. 
    How the parties actually work together 
    determines employment status.
•   Does the worker get benefits? Insurance,
    pension plans, sick days, vacation time 
    and disability pay all suggest an 
    employer-employee relationship.
•   Is the relationship permanent? If a 
    worker is hired with the expectation 
    that the relationship will continue 
    indefinitely rather than for a specific 
    project or fixed period of time, this is 
    considered evidence of an employer-
    employee relationship.
•   Is the service the worker provides key to
    the business? Generally, if the work is 
     significant to the business’s operation, 
    the business will maintain more control 
    over how it is done, indicating an 
     employer-employee relationship. 

Source: www.irs.gov
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dysfunction, piriformis syndrome, lumbar subluxation or even a disc 
herniation (although the latter was not high on his differential). He also said
that he didn’t contact Dr. Macklane before starting treatment because he
didn’t feel it was particularly relevant how Dr. Macklane had treated the 
plaintiff. Dr. Scarpino also acknowledged that he had not discussed any
risks of treatment with the patient.

After the July 28, 2011, house call, Dr. Scarpino made an addendum to 
his note. He had written that red flags for treatment would include bowel 
and bladder dysfunction, but he added in red pen, “*which she denies.” The
plaintiff contended that Dr. Scarpino made this change only after learning
of the cauda equina syndrome and surgery. 

After the depositions of Dr. Macklane and Dr. Scarpino, the plaintiff 
made an offer of judgment for Dr. Macklane’s $500,000 policy limit and for 
Dr. Scarpino’s $1 million policy limit. Lacking chiropractic-specific knowledge
and facing pressure from Dr. Macklane’s insurance carrier to settle quickly
to avoid future litigation costs, her attorney was inclined to accept this offer.
He convinced Dr. Macklane that she was at a significant risk for a verdict 
in excess of her policy limit, which resulted in her accepting the $500,000
demand. In contrast, Dr. Scarpino wanted to pursue an aggressive defense,
and NCMIC stood by him. Therefore, his NCMIC-retained attorney rejected
the offer of judgment, which resulted in Dr. Scarpino being the lone 
defendant in this lawsuit.

The plaintiff retained a urology expert who conducted an independent
medical exam (IME) of the plaintiff. His opinions were similar to the 
plaintiff’s testimony in that he found that Amy suffered from stress 
incontinence when she coughed, sneezed or laughed. He didn’t doubt 
that the plaintiff experienced sudden urges to urinate with a frequent 
need to rush to the bathroom. He also believed the plaintiff’s contention
that she occasionally wet the bed and had painfully heightened genital 
and pelvic sensitivity with altered sexual function. 

Amy Paul retained a chiropractic expert who opined that Dr. Scarpino
failed to diagnose a herniated disc, treated her despite worsening 
symptoms that were unresolved by Dr. Macklane’s treatment, failed to 
refer her for a medical evaluation, MRI or other diagnostic testing, and
treated her without the proper equipment. The expert alleged these failures
caused or exacerbated a massive herniation and the cauda equina syndrome.

Defense Experts Weigh in
On behalf of Dr. Scarpino, NCMIC retained an expert chiropractic 

consultant. This doctor believed that Dr. Scarpino’s defense faced 
substantial challenges. He had difficulty reading and understanding 
Dr. Scarpino’s records and underscored that Dr. Scarpino’s single page 
of notes without a patient file or billing records would make this claim
nearly indefensible. He felt the notes were far too limited in content and 
did not document an adequate neurological exam or the findings. 

This D.C. expert reviewed the MRI films and said they showed “the
largest herniation he had ever seen.” He didn’t believe the herniation was
caused by the chiropractic manipulation but instead developed gradually

Out-of-the-ordinary factors. When
cases go to trial, the minutest of details can
be scrutinized, making even appropriate 
care seem unusual or bizarre. In this case, 
Dr. Scarpino’s house calls and transportation
of Amy Paul would be considered unusual 
in chiropractic. In addition, the fact that 
the patient was in distress should have
heightened clinical red flags for the doctor 
to consider. 

Treating on “auto pilot.” Both doctors
Macklane and Scarpino failed to recognize
clear signs the patient’s clinical condition 
was deteriorating. Continuing to treat when
there are no signs of progress is a recipe for
disaster. Even a cursory re-evaluation of Amy,
coupled with a review of the clinical record,
may have raised the level of clinical suspicion.

Documentation is multi-faceted.
When a patient has deteriorating symptoms,
scrupulous documentation is essential. In this
case, both doctors opened themselves up to
expert criticism about their clinical judgment
and management. What’s more, the IRS could
have contended that Dr. Scarpino committed
fraud for receiving an undeclared cash 
payment. This allegation, even if unfounded,
could have presented an unfavorable image
of the doctor’s ethics and negatively impacted
his defense. 

Altered records. With multiple areas of
the doctors’ clinical judgment under scrutiny,
it would have been disastrous if the altered
records came to light in a courtroom. Altered
records are nearly impossible to defend 
because they speak to a doctor’s credibility.

What Can We Learn?
By Jennifer Boyd Herlihy, Boston, Massachusetts, 
and Providence, Rhode Island
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over time. Unfortunately, he believed Dr. Scarpino’s treatment on July 28
may have caused the disc to impinge on the nerves at S1. He acknowledged
that while there is no way to definitively determine what triggered the
eruption of the herniation, the last manipulation “was likely the culprit.” 

According to this expert consultant, the following factors made 
Dr. Scarpino appear unprofessional: 

1.  The house call, which is largely unheard of in the 
           chiropractic community

2.  That Dr. Scarpino drove the plaintiff to and from his office

3. The sparse notes

4. The lack of any billing for cash payments/intake paperwork 

Dr. Scarpino’s defense team also retained an expert urologist to review
and comment on the examination report by the plaintiff’s urology expert.
This expert advised against a defense IME because he thought it would 
be very difficult to disprove the plaintiff’s urologic complaints without 
invasive testing that would involve catheterization. It would be even more
difficult to disprove the plaintiff’s complaints of sexual dysfunction because
they would be subjective in nature.  

Settlement Discussed
At the end of discovery and prior to trial, the court ordered the plaintiff

and Dr. Scarpino to mediate the claim. Prior to mediation, Dr. Scarpino’s 
attorney estimated the settlement value of this claim—after the $500,000
setoff from Dr. Macklane’s settlement—was $750,000 to $850,000. He 
believed a sustainable jury verdict value after the setoff was between $1.2
million and $1.5 million. He also believed that he could only successfully
defend Dr. Scarpino two to three times out of 10. After this discussion,
Dr. Scarpino provided his written consent to settle prior to the mediation.

At mediation, the plaintiff’s initial settlement demand was $1 million, 
Dr. Scarpino’s policy limit. The NCMIC claims representative who attended
the mediation valued Dr. Scarpino’s claim to be worth substantially less
than the estimated values Dr. Scarpino’s attorney had placed on the claim.
Over time, the mediator started to agree with the claims representative’s 
arguments that Dr. Macklane was much more culpable than Dr. Scarpino.
The main reason for this agreement was that the herniation developed 
over time and Dr. Macklane never obtained MRI imaging, despite the fact
that the plaintiff had not improved over a long interval. 

The mediator made headway with this argument and steered the 
plaintiff to view this case as one where Dr. Macklane was probably twice 
as culpable as Dr. Scarpino with regards to the plaintiff’s damages. 
As a result, and with a lot of back and forth negotiating, Dr. Scarpino 
settled for less than one-half of what Dr. Macklane did.

NCMIC’s legal expenses to defend Dr. Scarpino totaled $141,886.

Examiner case studies are derived from the NCMIC claims files. All names used 
in Examiner case studies are fictitious to protect patient and doctor privacy.

Independent contractor. Dr. Macklane
hired Dr. Scarpino as an independent 
contractor, but she did not ensure they were
covered by the same malpractice insurer. 
As a result, the doctors’ interests became
misaligned during litigation, which is never
good.  Also, it would have been beneficial 
if the practice would have had treatment
guidelines in place for the independent 
doctor to follow. For example, how should
the clinical records in the original office be
updated to show care rendered outside of
the office? How will fees be recorded to
maintain contemporaneous records? 

Defense expertise. In this case, the
standard of care and causation experts for the
defense could not support Dr. Scarpino’s care.
However, the defense team was able to settle
for less than policy limits due to their rational
and persuasive arguments at mediation. 

Coverage limits. In this case, 
Dr. Scarpino had adequate policy limits that
enabled negotiations during mediation and
would have reduced the likelihood of an 
excess verdict had the case gone to trial. In
contrast, Dr. Macklane did not have enough
coverage to allow her to try the case if her
counsel felt it was in her best interest.  
Always confirm you have enough coverage
and are in compliance with board regulations.

What Can We Learn? cont.

Jennifer Boyd Herlihy is a 
healthcare defense lawyer with
the firm of Adler/Cohen/Harvey/ 
Wakeman/Guekguezian, LLP,  
located in Boston, Mass., and
Providence, R.I. She represents
chiropractors and other health-
care providers in matters related
to their professional licenses and

malpractice actions. The firm’s website is
www.adlercohen.com.
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ICD-10 Implementation
Strategies

On October 1, 2015, we entered into a new phase of 
ICD-10, leading companies to retool their policies, reprogram 
their software and increase audit scrutiny. 

Therefore, now is the ideal time to familiarize yourself with 
updates in coding and documentation requirements, including 
those for federal programs, private payers, and standards of
care regulated by your licensing board. 

Since the implementation of ICD-10, each healthcare 
carrier’s interpretation of code usage and policies for billing 
procedures has become more evident. The increased 
description and specificity of ICD-10 has fueled program 
policies that shift toward quality care, rather than the number 
of services provided. The data accrued from the claim forms 
will generate statistical analysis. This becomes a means for
healthcare insurance companies to control costs. 

While some still debate where to list the subluxation 
complex—now referred to as the somatic and segmental 
dysfunction—in the diagnosis list, advanced payment model 
changes are being implemented throughout the healthcare 
profession. Payment for quality and cost-effective care is 
replacing the fee-for-service reimbursement model. 

The Value-Based Modifier
Under the Affordable Care Act, Medicare has instituted a differential 

payment to physicians known as the value-based modifier. Hospital and
group practices have already experienced the implementation of this 
new model. In 2017, the value-based modifier will be assigned to each
provider in solo practice and groups of two or more eligible providers. 

The intent is to reward providers with increased reimbursement for 
quality of care, decreased complications and decreased reoccurrences. 
Reimbursement in the past monetarily rewarded those who performed
more services. This gave no incentive to control healthcare costs. Data 
provided with the increased specificity of the ICD-10 coding system will 
result in methods to measure a healthcare provider’s performance. 

The ICD-10 coding system will yield data to determine which doctors 
are delivering high-quality care at a lower cost. Under the value-based 
reimbursement system, doctors who deliver high-quality, low-cost care will
receive increased reimbursement, while those who deliver low-quality care
and high costs will face reductions.

By Mario Fucinari, DC, CCSP, CPCO, MCS-P

ICD-10 greatly expands the number of
possible codes from 17,000 to 70,000.
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On January 1, 2019, we are scheduled to begin the Merit Incentive 
Payment System (MIPS) payment adjustment system under Medicare.
Under MIPS, the Health and Human Services Secretary must develop 
a methodology to assess eligible providers’ performance and determine 
a performance score. The score will then be used to apply a payment 
adjustment factor for 2019 onward. The MIPS score will dovetail onto 
the value-based modifier, which initially was partially calculated by each
provider’s participation in the Physician Quality Reporting System and 
the electronic health records meaningful use programs.

One may ask, what does this have to do with ICD-10? Unlike our 
European counterparts, utilization guidelines in the U.S. insurance system
are largely based on the diagnosis codes, documentation to support the 
diagnosis and medical necessity for care. ICD-10 greatly expanded the
number of possible codes from 17,000 to 70,000 codes. This was primarily
due to the increased specificity of codes. 

Medicare has also put in place mechanisms to report complicating 
factors. A complicating or comorbidity factor is determined by data gained
from the examination and the past history. The complicating factor acts 
as a multiplier to calculate additional amounts of allowable treatments. 
Therefore, it is incumbent on the provider to properly diagnose the patient 
to the highest degree of specificity and to include complicating factors. 

Impact on Quality Care
I believe this will ultimately lead to quality care that is consistent with 

evidence-based care. Merely picking a code from a list is not easy, nor is 
it a good practice. If a patient legitimately has a complex condition with
complicating factors, it is reasonable that the doctor documenting these 
factors will be reimbursed more consistently. That is why I believe that a 
diagnosis of lumbalgia or cervicalgia should be used only after careful 
consideration. What is the true diagnosis? This will impact not only each
provider but ultimately our entire profession.

Over the next year, each doctor must learn the coding system in-depth.
This will then yield a more accurate diagnosis that will be used for 
reimbursement, data collection and changes in coverage for needed 
chiropractic care. Like learning a new language, now is the time to advance
our level of understanding of the diagnosis codes to better influence 
chiropractic care in the future.

Dr. Fucinari is a Certified Medical Compliance Specialist and 
a Certified Professional Compliance Officer. Dr. Fucinari is on 
the NCMIC Speakers Bureau and also speaks for several state 
associations. For further information or questions, please contact 
Dr. Fucinari at Doc@Askmario.com.

Find us on Facebook, 
Twitter and Linkedin.

www.facebook.com/NCMIC

www.twitter.com/NCMIC

www.linkedin.com/company/NCMIC
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EMPLOYEE SPOTLIGHT 

www.ncmic.com
for additional CE SEMINAR listings, see

Meet Rich Johnson 

Say “Hello” to Rich Johnson, an
insurance sales producer who has been
with NCMIC Insurance Services for
10 years. 

Rich understands the specific needs of 
chiropractic business owners. He knows that
not all D.C.s are aware of the emerging trends 
and risks they face, and he works with doctors
who are looking for additional ways to protect
their practices. 

Many D.C.s are seeing increased risks 
as they sell supplements and weight loss
products to increase services and revenue. Others may inadvertently face 
the risk of a data breach, due to the increased use of technology in a 
chiropractic practice. Whatever the case, Rich can help them with 
insurance for the business side of their practices to compensate doctors 
for a loss.

Rich finds great satisfaction in his work knowing his clients can sleep 
well at night. “I’ve seen our insurance carriers quickly work to get a doctor 
relocated and open for business after a devastating fire,” he said.

Rich has his CIC and AAI designations, is a native Iowan and an Iowa
State fan. He has been married 32 years, has two grown married children
and one grandson all living in the Des Moines area.   

As an NCMIC policyholder, you can be confident in knowing that Rich 
truly cares about helping Doctors of Chiropractic and has expertise to assist
you with your business insurance needs. 

NCMIC
INSURANCE COMPANY 
RISK MANAGEMENT

SEMINARS

Rich Johnson
Insurance Sales Producer 

EARN PREMIUM DISCOUNTS
With our policy, full-time D.C.s get a 5% discount (2.5% for part-time D.C.s)
for three consecutive policy years for demonstrating attendance at a 
qualifying 8-hour seminar.* 

See seminar listing at right.

RISK MANAGEMENT SEMINARS

April 22–23, 2016 
Des Moines, Iowa
Hosted by: Iowa Chiropractic Society
Speaker: William E. Morgan, DC, DAAPM, FICC
Topic: Treating the Warrior Athlete (4 hours)
Speaker: Lori Holt, RN-BC
Topic: How to Identify and Handle 

Emergencies in your Office (4 hours)
To register: 515-867-2800

April 29–May 1, 2016 
Boise, Idaho
Hosted by: Idaho Chiropractic Association
Speaker: David R. Seaman, DC, MS, DABCN
Topic: Metabolic Conditions (12 hours)
To register: 208-424-8344

May 14–15, 2016
Rockland, Maine
Hosted by: Maine Chiropractic Association
Speaker: William E. Morgan, DC, DAAPM, FICC
Topic: Lumbar Spine (12 hours)
To register: 207-622-5421

June 11–12, 2016
Newport, Rhode Island
Hosted by: Chiropractic Society of Rhode Island
Speaker: William E. Morgan, DC, DAAPM, FICC
Topic: Sports Chiropractic and Treating the 

Warrior Athlete (12 hours)
To register: 401-207-0700

* Seminar discounts earned up to 30 days after the policy renewal date will apply immediately; 
those earned 30+ days after the renewal date will apply at the next policy renewal date. 
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What’s missing

Our agents work with D.C.s 
like you every day. And we have 
access to a nationwide network 

of insurance companies to 
provide you with options for 
both coverage and premium.

For example, does your 
insurance coverage include:

Data Breach or Cyber
Liability

Employment Practices 
Liability Insurance

Umbrella Insurance

ERISA Coverage

1-800-769-2000,  ext. 8275   
www.ncmic.com/insurance

agents@ncmic.com

For a no-obligation insurance review, contact one of our agents today.

If you’re not sure – it may
be time to review what
you’re insured for and
what’s missing.

Does your current
policy provide the
protection you need?

from your business 
insurance policy?

NCMIC Insurance Services is a licensed insurance agency. Insurance coverage is  underwritten through some of the nation’s leading insurance carriers. CA license #0B84564.
In NY: NCMIC Insurance Agency  In MI: NCMIC Insurance Services Agency, Inc. © 2016  NFL 8275-161502
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Treating at a Sporting Event?
6 Ways to Manage Risks 

Many Doctors of Chiropractic are becoming active with 
treating athletes. From serving as a team doctor for a local 
high school to working with elite athletes, sports chiropractic 
can be an exciting component of a chiropractic practice.

As with any practice activity, there is risk associated with 
treating athletes. If an injury occurs and a malpractice action 
results, the actions of the treating doctor will come under intense 
scrutiny. The defense, and ultimately the outcome of the case, will 
depend on steps taken to manage the risk.

Following are tips to help you properly prepare to manage the risk 
of an athletic event for the athletes’ protection, as well as your own:

Understand the chain of command and how to handle 
emergency situations. Find out what protocols and procedures 
are in place if an emergency should arise. For example, if a football
player is severely injured on the field, what steps will automatically
be executed by the medical team and what is your part in that
process? Also ask what communication tools are available to foster
efficient responses as situations arise. Take time before the event 
to discuss situations with other providers at the event, such 
as the ambulance crew and the other team’s medical staff. Any 
confusion during an emergency situation may cost time the athlete
may not have. Therefore, make sure everybody is clear on who is
covering all potential situations.

Spell out expectations in writing. Roles and responsibilities of 
all onsite providers should be spelled out in writing with the event 
organizers. Remember scope of practice issues when duties are

By Don Aspegren, D.C., M.S.

Keep in mind, state requirements for treating athletes vary widely. Contact the appropriate 
licensing board in advance of traveling to each state to determine their requirements. 

Many Doctors of Chiropractic are enthusiastic about the benefits of 
treating athletes at events. However, doctors who provide this care 
must be prepared to recognize and manage the risks. 

There are several checkpoints
involved in managing the risks
of treating athletes at events.
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being assigned as many times event coordinators may not under-
stand the chiropractic scope. Ask who is responsible for emergency
services and first aid.

Identify travel and treat issues. If the event is outside your state of 
licensure, you must address licensure and informed consent issues
with the licensing board of the state you will be visiting. Some states
require a temporary license or notice to be given to the board. 
Failure to comply with the requirements of states’ boards may result
in allegations of practicing chiropractic without a license.

Get your records in order. A plan is needed to address record-
keeping issues. While treatment at sporting events tends to be 
fast-paced, records are still needed to document your work with 
a patient. Be sure to address informed consent along with the 
necessary clinical documentation. Check with the event coordinators
to review any forms addressing consent to treat in the event of an
emergency and liability waivers. Any consent forms or waivers for
minors should be signed by the parent in the presence of 
someone at the event or school faculty to safeguard against 
forgery. Processes must also be in place to archive any records and
forms created during the event. Remember the same level of care
must be offered in the office and at a sporting event.

Remember the patient’s best interests come first. There may 
be pressure from the patient and others to expedite the treatment.
Whether it is the high school athlete anxious to get back in the
game, their coach who’s concerned about losing a key player for 
the rest of the game, or a marathoner set on finishing the run, your
primary concern must be the patient and how to best treat the injury.
Always protect the athlete; this is a must and should be your primary
concern.

Notify your malpractice carrier to ensure you have the proper 
coverage in place. NCMIC generally covers the treatment of 
athletes, as long as the D.C. has the appropriate licensure. 
Contact NCMIC at 800-247-8043 to review your coverage.

While providing your services at sporting events offers great benefits,
due diligence on your part to address inherent risks will benefit you and 
the participants you may treat.

Dr. Aspegren graduated from National College of Chiropractic. After
completion of his residency under the direction of James M. Cox,
D.C., DACBR, Dr. Aspegren earned a Master of Science Degree in
sports medicine from Chapman University. In 2004, he became the
first chiropractor published in the prestigious American Journal of
Sports Medicine.

Visit our website at:
www.ncmic.com/prc/blog/

• 4 Things Not to Do When 
Documenting

• Problem Patient: 
The “Doctor Shopping” Patient

• Is a Doctor Liable if a Patient 
Injures Someone?

• What Is My Risk with an 
Alcoholic Patient?

• Problem Patient: 
The First-Time Patient

• Data Breaches Affect Large and 
Small Businesses

• Words of Wisdom about Cash 
Only Practices

• How to Create a Policy and 
Procedures Manual

• The Advantages of Dusting Off 
Your Business Plan

Don’t miss these 
popular posts and 
much more:
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Rod Warren President
Bruce Beal Vice President, Claims
Matt Gustafson Vice President, Compliance
Emily Harper Corporate Secretary 

Tom Riley Chief Financial Officer, Treasurer,
& Assistant Corporate Secretary

Assistant Vice Presidents:

Traci Galligan Human Resources
Keith Henaman Claims
David Siebert Professional Liability 

Program
A.J. Simpson Customer Service
Joseph S. Soda Insurance Services
Mike Whitmer Chiropractic Insurance 

Programs

Examiner is published quarterly for policyholders
of NCMIC’s Malpractice Insurance Plan. Articles
may not be reprinted, in part or in whole, without
the prior, express written consent of NCMIC. 
Information provided in the Examiner is offered
solely for general information and educational 
purposes. It is not offered as, nor does it represent,
legal advice. Neither does Examiner constitute a
guideline, practice parameter or standard of care.
You should not act or rely upon this information
without seeking the advice of an attorney. If there
is a discrepancy between Examiner and the policy,
the policy will prevail.

“We Take Care of Our Own” is a registered service 
mark of NCMIC Group, Inc. and NCMIC Risk 
Retention Group, Inc.  

You may not use an NCMIC Group trademark or
any other NCMIC Group owned graphic symbol,
logo, icon, or company name in a manner that
would imply NCMIC Group’s affiliation with or 
endorsement or sponsorship of a third party 
product or service.

Examiner 2016
Send inquiries, address changes, 

and correspondence to: 

NCMIC Examiner P.O. Box 9118, 
Des Moines, IA 50306-9118 
1-800-769-2000, ext. 3945

examiner@ncmic.com
Sharon Houchin, Editor

NCMIC Insurance Company Officers:

©2016 NCMIC

Wayne C. Wolfson, D.C., President
John J. DeMatte IV, D.C.
Claire Johnson, D.C., MSEd
Matthew H. Kowalski, D.C., D.A.B.C.O.
Vincent P. Lucido, D.C.
Mary Selly-Navarro, R.D., D.C.
Marino R. Passero, D.C.
Gary Tarola, D.C., F.A.C.O.

Also, serving on the NCMIC Risk 
Retention Group, Inc. board are: 
Wayne C. Wolfson, D.C.; Louis Sportelli, D.C.;  
Vincent P. Lucido, D.C.; Russell A. Young, Esq., 
Vermont Director; Patrick E. McNerney, Director; and
Matt Gustafson, Director.

National Chiropractic Mutual Holding
Company Directors

An added
 

of being with 
NCMIC

NCMIC announces Premium Dividend . . .

Premium dividends are not guaranteed. Industry analyst A.M. Best ratings range from A++ to S. See www.ambest.com. We Take Care 
of Our Own is a registered service mark of NCMIC Group, Inc. and NCMIC Risk Retention Group, Inc.   ©2016 NCMIC  NFL 3439

NCMIC chiropractic 
malpractice insurance 
policyholders will 
soon receive a premium 
dividend for the 20th year in a row. Our doctors know it’s 
just one of many reasons to be with NCMIC. 

Reasons like: 

m 
ar in a row. Our doctors know it’s

• Coverage designed to meet the needs of all chiropractic  philosophies

• Consistently strong fi nancially—“A” (Excellent) rating with a stable 
 outlook from A.M. Best

• Claims staff and attorneys who know chiropractic and how to defend 
 allegations against chiropractors

• Personalized service—one place to call for benefi t, payment and 
 claims questions

If you have questions about your dividend, 
please call 1-800-769-2000, ext. 3808, or go to 
www.ncmic.com/dividend.



Spring into Savings
& Grow Your Practice

Minimum loan amount is $5,000. A one-time $150 documentation fee is required. Equipment loans offered by NCMIC Finance Corporation (NFC) 
are subject to credit approval. NFC and the equipment vendor you select are separate companies, are not agents of one another, and have no 
authority to bind one another to financial or other contractual obligations. We Take Care of Our Own is a registered service mark of NCMIC Group, Inc.
©2016 NCMIC NFL 5080

Call 1-800-396-7157, ext. 5080.
Or, visit www.ncmic.com/spring.

This limited-time offer 
expires on May 31, 2016.

Act today!

Let NCMIC help you freshen up your practice and grow your revenue 
this spring with new chiropractic equipment.

With NCMIC’s Spring Equipment Financing Special, you’ll pay nothing 
down, make no payments for 90 days and get the equipment you need. 

Whether it’s a new adjusting table, digital X-ray system, ultrasound 
equipment or practice management software, we can help.

NCMIC Equipment Financing Special



YOUR QUESTIONS
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The NPDB was created by Congress to improve the 
quality of care by requiring malpractice payers and others 
to report those who engage in “unprofessional” behavior.
The NPDB is an electronic repository of all payments made on

behalf of physicians in connection with medical malpractice settlements or
judgments, as well as adverse peer review actions against licenses, clinical
privileges, and professional society memberships of healthcare practitioners.

By federal law, insurance companies must report all malpractice payments
and certain adverse actions to the NPDB (doctors have the opportunity to 
include a response to the report to share their side of the story with the
NPDB). In turn, the NPDB is required to make this information available 
to state licensure boards, hospitals, and in some situations, professional 
societies and healthcare entities.

The intent is to improve the quality of healthcare by encouraging state 
licensing boards, healthcare entities and professional societies to identify
and discipline those who engage in unprofessional behavior. The aim of the
NPDB is also to restrict incompetent healthcare practitioners from moving
from state to state without disclosing previous malpractice situations.

D.C.s who are facing a claim need to be aware that if their case gets 
settled ... despite the fact that they could have won in court ... their name 
is reported to the National Practitioner Data Bank. And a summary of the 
allegations, as well as the settlement amount, may be queried by third-party
payers, state licensing boards and other entities. Depending on the state,
this can lead to a host of consequences, including a loss of credentialing
from some networks and a separate professional discipline allegation. 

At NCMIC, we've seen how these consequences have impacted doctors
over the years. That's why we include our doctors every step of the way 
during their defense. We make sure they understand all their options and
discuss with them the ramifications of these options.

For more information about the NPDB, go to their website at 
www.npdb-hipdb.com.

What is the National 
Practitioner Data Bank (NPDB), 
and how does it work?

The Benefit D.C.s Rely 
on to Avoid Claims

Worried about 
a touchy 
situation?
Just need 
advice? Call NCMIC’s 
confidential Claims 
Advice Hotline at 1-800-242-4052
to talk with a professional claims
representative about any concern
or situation you’re not sure how 
to handle. 

See Q & A for an example of how
NCMIC’s Claims Advice Hotline 
has helped D.C.s like you.

With NCMIC, a claim is not automatically
opened when you call us. While other
companies may set up a claim file if 
you call with an incident or situation 
that causes concern, our approach is 
different. Your information is logged, 
but not put into your claims record. This
approach helps you keep your claims-free
status, but still allows you to receive
guidance when you need it.

Did You Know?


