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Not Re-X-raying Results in Misdiagnosis

Jan Rowe's father took her to see Joan Bauer, DC, after she
landed awkwardly during a cheerleading jump. Then age
12 and an active seventh-grader, Miss Rowe complained
of low back pain, pulling to the groin muscle, and an
occasional limp.

Dr. Bauer palpated Miss Rowe's back, and she conducted
orthopedic tests that elicited positive findings at T12-L2. A
“figure four” test was used to put stress on the hip joint to ensure no trauma or injury
had occurred to the joint. This was negative.

X-ray Findings

X-rays were obtained and interpreted by Dr. Bauer to be consistent with lumbar
subluxation with low back pain and radiculitus. Dr. Bauer’s treatment consisted of
adjustments from T9-L5, with a clockwise torque using a drop table. Adjustments
were also made to the pelvic girdle and ileum. The adjustments were followed by
eight minutes of ultrasound at 20 watts to the T10-L1 levels.

Miss Rowe’s condition improved enough that she was able to play basketball and
handball without pain. Unfortunately, her pain reoccurred three months later.

She returned to Dr. Bauer whose findings were “involvement” of the lumbar spine in
the same area initially injured. A lumbosacral spine belt was prescribed for acute low
back pain referred to the left groin. Dr. Bauer documented that Miss Rowe's father
had to carry her into the exam room. The exam revealed tenderness at T12-L2,
radiating into the anterior part of the left leg and anterior thigh. Neurological findings
were not noted, and reflex testing was not done.

After two more months of care, Dr. Bauer felt that Miss Rowe’s condition had improved
enough that she could return to cheerleading. Miss Rowe saw Dr. Bauer again one
year later after she suffered a recurrence of low back and groin pain. Dr. Bauer
employed the same treatment and advised Miss Rowe to “lay off a while.”

“We Take Care of Our Own" is a registered
service mark of NCMIC Group, Inc. and NCMIC

Risk Retention Group, Inc. Continued on Page 2



Miss Rowe's mother asked Dr. Bauer to re-X-ray her, but the D.C. refused,
claiming it wasn't necessary and would expose the girl to needless radiation.
Miss Rowe's pain subsided after approximately one month.

However, Miss Rowe's pain exacerbated while cheerleading a few months
later, causing her to limp. When her mother took her to see Dr. Bauer, she
again requested new X-rays. Again, Dr. Bauer refused for the same reasons.
Dr. Bauer then performed a cursory examination, using the same treatment.

Miss Rowe Sees MD

Miss Rowe's condition improved very little during the next five months. As
a result, Miss Rowe's parents took her to see Tim Wang, MD, for a second
opinion. They brought with them copies of the X-rays Dr. Bauer took. When
Dr. Wang viewed these X-rays, he also took new X-rays and advised Miss
Rowe and her parents that he saw a tumor on his films. He also told them
the tumor was present on Dr. Bauer's initial films.

Miss Rowe was immediately sent for an MRI, which revealed a malignant bone
tumor involving the left ilium and invasion of the soft tissues. The differential
diagnosis included Ewing's sarcoma/osteosarcoma of the left ilium. Miss
Rowe's father sued Dr. Bauer for misdiagnosing the signs of cancer as
subluxation of the lumbar vertebra and lumbar radiculoneuritis.

The lawsuit alleged that as a result of Dr. Bauer's negligence, Miss Rowe's
Ewing's sarcoma/osteosarcoma grew and proliferated. Miss Rowe had to
undergo far more extensive treatment than if the condition was diagnosed
earlier, with less assurance of preserving her life.

Excision of the cancerous growth left Miss Rowe permanently impaired
while sitting, standing, walking and lying down. Miss Rowe required six
months of chemotherapy administered via a catheter surgically implanted
into her chest to control and destroy the cancerous growth.

Defense Team Assesses Case

The chiropractic expert consultant couldn't justify Dr. Bauer's failure to
re-X-ray, refer for a soft tissue film or seek medical consult. The consultant
also said the standard of care would have been to take additional X-rays
due to the traumatic nature of the exacerbation.

The defense team’s radiological expert stated that Dr. Bauer's film showed
increased bone density on the posterior aspect of the left ilium, and this
was likely secondary to a lesion on the left acetabulum. This expert also
noted a possible soft density mass in the left aspect of the pelvis that may
have been putting pressure on Miss Rowe's sciatic nerve. This lent credence
to the contention that an earlier referral may have revealed Miss Rowe's
carcinogenic condition.

Dr. Bauer's attorney described Miss Rowe as a survivor—a child who surely
would impress a jury. Additionally the defense team had concerns about the
less-than-supportive expert opinions and the significant damages suffered
by Miss Rowe and her family. After hearing the defense team'’s assessment of
the case, NCMIC entered into settlement discussions, and the case resolved
for $850,000.

What Can We Learn?

Unfortunately, Ewing's sarcoma is an
aggressive “take-no-prisoners” tumor.
A critical issue in this case was the
patient’s trauma recorded during
the initial visit. The patient's history
suggested an X-ray be taken, and Dr.
Bauer did so. However, her failure to
diagnose the tumor evident on the
film was significant considering the
multiple episodes of mild trauma.

Further Testing

A young patient's failure to respond
quickly should have heightened

Dr. Bauer's clinical suspicion and
triggered the need for further testing
and evaluation. Dr. Bauer also over-
looked other “red flags,” including
repeated trauma. The doctor, at
minimum, should have obtained
consultation or used more sophis-
ticated diagnostic imaging before
the patient’s parents sought another
opinion.

Rule Out Conditions

X-rays, in combination with CBC and
ESR, may help rule out a tumor or
infection in patients with acute low
back problems when other clinical
indicators are present. Other imag-
ing studies, such as a bone scan, CT,
or MRI, may be clinically indicated
even if X-rays are negative. X-rays
may be clinically indicated to rule out
fractures when the patient:
+ Had recent significant trauma
(any age)
+ Experienced recent mild trauma
(the patient is over age 50)
+ Has a history of prolonged
steroid use
+ Has a history or evidence of
osteoporosis
+ Isoverage70
- Is a child who may have been
abused




fy in Examiner | Fall 2018

NCMIC now gives
D.C.s EVEN MORE AUTO Pay .
AU D IT COVE RAG E eee With AutoPay, you'll never have to

worry about sending a check or
$60.000 limit for audit calling to make a payment for your

NCMIC Malpractice Insurance
Plan premium. Instead, it will be
automatically withdrawn from your
bank account or charged to your

and legal defense coverage

} Covers private health

insurance company credit/debit card.
billing audits e Save valuable time
D Covers state disciplinary * Premiums applied right
. o on the due date
proceedings when initiated .
by certain nonchiropractic * Noworries about a lapse
licensing boards n coverage

e Save money on postage

Just go to “My NCMIC Login"
T at www.ncmic.com and click on
For details: “Billings and Payments"” to sign

Cal up. Or call us at 1-800-247-8043.
a
@ 1-800-769-2000, ext. 3060

NCMIC

We Take Care of Our Own’

The NCMIC Malpractice Insurance Plan is underwritten by NCMIC Insurance Company. In the states of Florida and New York,
the NCMIC Malpractice Insurance Plan is issued by NCMIC Risk Retention Group, Inc. Policy terms may vary by state law.
We Take Care of Our Own is a registered service mark of NCMIC Group, Inc. and NCMIC Risk Retention Group, Inc. The audit
coverage is for legal defense costs only and includes coverage for State Disciplinary Proceedings, Civil Sexual Misconduct
Allegations, Wrongful Billing and Related Proceedings, HIPAA and Privacy Related Proceedings and Quality Improvement
Organization (Q10) Review. ©2018 NCMIC NFL 3060



Off-the-Record Treatment
Hinders Doctor’s Case

it

INFORMED
CONSENT

Living with intense, “blow-torch”
right shoulder and arm pain,
47-year-old Gail Hill had a
discectomy with fusion and
plating at C5-C6 performed by a neurosurgeon. This
greatly relieved her pain.

About one year later, Ms. Hill was working at the city water
works department when she started experiencing symptoms
of numbness and tingling in her hands and wrists. When
her symptoms didn't improve, she submitted a workers'
compensation insurance claim for carpal tunnel treatments.

Ms. Hill's supervisor recommended she see Tom Gold, DC,
and Ms. Hill presented to Dr. Gold for a joint evaluation of
her wrists and carpal tunnel syndrome.

Dr. Gold noted:

Ms. Hill's history included a discectomy with fusion
and plating at C5-C6

The flexion extension in Ms. Hill's left wrist was
normal, but her right wrist had decreased flexion,
and she experienced pain with extension

The ulnar deviation was normal for the right and
left with no pain

The Phalen'’s test was positive on both wrists, which
according to Dr. Gold, was an indication of carpal
tunnel syndrome

The Tinel's test was positive on both wrists, and
the Finkelstein’s test was negative on the left but
positive on the right

Dr. Gold began treating Ms. Hill weekly, after obtaining
approval from the city for the workers’ compensation claim.
At the first visit, Ms. Hill complained of pain, spasms and
numbness in both hands and pain registering at a “7" out
of “10.” Dr. Gold applied ice to her wrists, and he used
electronic muscle stimulation, ultrasound and stretching
for the carpal tunnel.

Dr. Gold Treats Patient’'s Headaches
“Off the Record”

Ms. Hill also complained of headaches, which Dr. Gold offered
to treat as “off the record” and without charge since Ms. Hill
was a low-income, single mother. He also believed if he
charted a cervical manipulation, the worker's compensation
carrier would deny her entire claim, including the carpal
tunnel injury.

Dr. Gold later recalled doing spinal mobilization on the upper
three cervical vertebrae. Dr. Gold said it was his standard
procedure to treat the upper three vertebrae of a fusion
patient.

Dr. Gold specifically remembered he had Ms. Hill lay supine,
cupped her head with his hands, positioned one or two
fingertips on the top three vertebrae and turned her head

to the side. He used his fingers to mobilize the top three
vertebrae as he rotated her head a minimal amount. Dr. Gold
did not use his hands to turn Ms. Hill's head because he was
concerned it would irritate the cervical fusion.

Although there was no documentation regarding Ms. Hill's
neck complaints, Dr. Gold's records showed Ms. Hill's carpal
tunnel pain level as an “8" out of “10.” Dr. Gold later said he
believed he adjusted Ms. Hill's neck that day.

Ms. Hill returned to Dr. Gold's office the next day complaining
of soreness and pain in her neck, and in her right arm, pain
and swelling. Dr. Gold treated Ms. Hill with electrical muscle
stimulation and ice to the cervical spine, but he didn't adjust
her. Dr. Gold performed two more cervical manipulations that
were not charted.

Though Ms. Hill was concerned about her symptoms, Dr. Gold
was not alarmed. He believed they were routine in nature.
Dr. Gold treated Ms. Hill weekly for the next two months.
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Dr. Gold Alleged to be Negligent

Nearly a year after Ms. Hill's last visit, Dr. Gold received a summons and
complaint alleging:
o Dr. Gold was negligent in performing a high-velocity
adjustment/manipulation to the plaintiff's neck

O Dr. Gold had prior knowledge of the plaintiff's recent neck surgery

O There were no medical or chiropractic indicators to warrant the
manipulation

Specifically, Ms. Hill contended the cervical manipulations were without her
consent, caused swelling and burning, and resulted in surgery to replace

the metal plate. Ms. Hill alleged that the manipulations and subsequent
surgeries caused permanent damage to her neck, head, nerves and muscles.

She sought compensation for past and future medical expenses, lost wages,
lost future earnings, and pain and suffering. She claimed she had difficulty
swallowing, suffered extreme physical and emotional pain, and couldn't work.

Upon being served with lawsuit papers, Dr. Gold notified NCMIC, and a
defense attorney was retained on his behalf.

Discovery Reveals New Information

Medical records revealed Ms. Hill had seen several other doctors after

Dr. Gold and didn't report cervical-related pain until eight months after the
adjustments. An X-ray revealed a mature fusion with no evidence of the
anchor screws loosening or the plate deviating.

The records also showed that Ms. Hill's primary care physician had ordered
an MRI of her cervical spine, which indicated her previous cervical fusion and
fusion plate was securely in place. There was no overt spinal stenosis, and
the spinal cord was normal in size and signal without any atrophy or wasting.
Mild degenerative changes were noted in the cervical spine.

Moreover, when Ms. Hill saw her neurosurgeon again, he ordered a cervical
myelogram and CT scan that revealed a solid fusion at the C5-C6 site and

a mild disc herniation at C6 and C7 on the right with nerve compression.
Surgery followed with a cervical fusion plate at C5-C6 removed and a discectomy
at C6-C7. This included a bone graft and the placement of a locking plate.

The NCMIC defense team retained several experts, and together they
assessed the case:

o Dr. Gold failed to document the adjustments in question and the
patient’s “blow-torch pain” before her first surgery.

o Diagnostic and imaging studies showed that Ms. Hill's intense pain
was due to carpal tunnel—not a disc.

O The first surgery was ill-advised, and the fusion plate was placed
too high, which can cause a disc to wear out quickly. Ms. Hill's
one-year abatement of symptoms was due to the transient nature
of carpal tunnel syndrome.

o Ms. Hill's tests were basically normal, supporting the argument that
the chiropractic adjustments did not cause injury.

All'in all, the defense team felt the case was defensible, and Dr. Gold wanted
to try the case. Therefore, the case went to trial, and the jury returned a
unanimous decision in favor of Dr. Gold. NCMIC spent more than $483,000
to defend Dr. Gold.

What Can We Learn?

Dr. Gold's undocumented treatment
outside the scope of the worker’s
compensation case raised doubts
about his credibility. Any deviation
from standard practice, particularly
when it involves undocumented
treatment or reimbursement, can
be a huge factor in court. It can also
contradict state board guidelines.

Informed Consent Can’t Be Ignored

Most cases now include a
corresponding allegation of “failure
to provide and obtain informed
consent.” Most states have mandated
the informed consent process while
others strongly encourage it.

Adjusting Spinal Fusion Areas

Though manipulation can help
restore proper motion in
dysfunctional areas of the spine,
fused vertebrae can weaken the
areas above and below the fusion.
Dr. Gold didn't fully understand the
patient’s biomechanics before
performing a high-risk manipulation.

Recordkeeping Is Vital

Other professionals may need to
take over the patient's care. In this
case, Dr. Gold's records did not
include notes on the therapeutic
treatments he performed or their
progress and purpose, creating
another hurdle for his defense.




Patient’s True Health
Revealed

it

SOCIAL
-E.Il About 15 years ago, Jean Jones

: sought chiropractic treatment
from Jack Chin, DC, for sciatic
nerve pain during pregnancy. After delivery, Ms. Jones
saw Dr. Chin four times for lingering back pain before

discontinuing chiropractic care.

Three years after discontinuing care, Ms. Jones experienced
sharp shoulder pain after turning her head. When the pain
didn't subside, Ms. Jones went to a nearby hospital emergency
room. Ms. Jones was given a cortisone shot, released with
muscle relaxers and instructed to take ibuprofen.

The following week, Ms. Jones returned to see Dr. Chin for
what she believed was a pinched nerve. After reviewing the
hospital's films, Dr. Chin had Ms. Jones lie supine on the table
and adjusted her at C2-C3 and C3-C4 without incident.

Then, Dr. Chin took her neck and applied forceful rotation in
both directions, resulting in what Ms. Jones said was a painful
popping in her neck. When Ms. Jones got to the front desk,
she felt dizzy, and the front desk assistant told her to call
back the next day if she didn't feel better.

As her mother was driving her home, Ms. Jones developed
numbness on her left side and was having trouble speaking.
Ms. Jones had to be assisted out of the van and into the
house. By this point, her entire left side was going numb, she
could not swallow, she couldn't speak clearly, and she felt
dizzy and nauseous.

Doctor Thinks the Patient Has Vertigo

Ms. Jones' mother called Dr. Chin’s office and told him about
her daughter's many symptoms. Dr. Chin said she had vertigo,
and instead of advising immediate medical attention, he
suggested that her daughter take some Dramamine.

When Dr. Chin learned they didn't have any Dramamine,
he offered to bring the medicine to the house. Once there,
Dr. Chin attempted to force the medicine down Ms. Jones'
throat since she was having difficulty swallowing.

Ms. Jones' family asked if she should go to the hospital, and
Dr. Chin responded that she'd be better off just resting at
home. Dr. Chin told Mr. Jones, the patient's husband, that he
would follow up in the morning.

Not satisfied with these developments, Mr. Jones called an
emergency room nurse at the hospital who advised getting
his wife to the hospital immediately. At that time, Ms. Jones
was throwing up and could barely move. She had to be
assisted into the car. She couldn’t focus and had to keep her
eyes closed to keep the room from “spinning.”

When Ms. Jones presented to the emergency room, she was
unable to open her eyes due to dizziness, she was contin-
ually gagging and had difficulty swallowing, and she was
experiencing headache and neck pain. She was admitted to
the hospital.

The history and physical taken by the hospital physician indi-
cated that Ms. Jones had no visual disturbance, but she had
residual tingling in the left side of her body. The CT and MRI
scans were unremarkable. The physician's impression was
intractable nausea and vomiting and vertiginous symptoms.

Four days after being admitted, Ms. Jones was transferred to
another hospital for further neurological evaluation. She was
admitted with numbness on the left side of her face, left arm
and leg. She presented with what the hospital staff thought
was a post-cervical manipulation brainstem insult.

Findings Point to a Probable Dissection

A cerebral arteriogram showed findings suspicious of a

dissection involving the distal left vertebral artery extending
into the region of the basilar artery. There was no evidence
of aneurysm formation and no significant arterial occlusion.

An MRI of the brain revealed abnormal focus of signal inten-
sity involving the left aspect of the brainstem with areas of
increased T1 signal intensity. The most likely consideration
was a small area of acute infarction involving the brainstem
just above the level of cerviocomedullary junction on the
left. There was also abnormal adjacent signal intensity within
the left vertebral artery flow void.
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Three days after the vertebral artery dissection diagnosis,
Ms. Jones was discharged to a rehabilitation center to
receive physical therapy. The orders included inpatient (and
later outpatient) occupational therapy and physical therapy.

Dr. Chin subsequently received a letter from an attorney
stating a malpractice claim was being filed against him. Dr.
Chin notified NCMIC, and a claims representative requested
that the opposing attorney provide all appropriate documents
and information.

Another three months passed before the opposing counsel
provided NCMIC with the information—approximately
1,500 pages of documents relating to his client's care and
treatment. This attorney also produced a report by a

DC consultant that contended:

o Dr. Chin's negligent treatment caused Ms. Jones to
suffer a dissection of the left vertebral artery with
left brain stem insult

Ms. Jones’ Responses to Deposition Questions

© Dr. Chin failed to provide a clinical basis for the
treatment of Ms. Jones

© Dr. Chin should have obtained Ms. Jones' informed
consent

Experts Review Volumes of Records and Studies

NCMIC retained an attorney to assist in coordinating the
expert reviews of the records and imaging studies.
Additionally, the company retained two DCs to assess
the case.

These DC consultants were critical of Dr. Chin for not
conducting a thorough history, for failing to conduct vascular
compromise tests, for failing to obtain the patient's informed
consent, and for not keeping adequate and complete
records.

Continued on Page 8

What Social Media Revealed

Q. Do you find it difficult to go up steps and balance
yourself?

A. Yes, extremely difficult.

Q. Do you find it difficult to bear weight or balance on
your left leg without your right leg's support?

A. Yes, | need both legs to support me.

Q. Would it be difficult for you to perform multiple
actions with your body on a routine basis?

A. It would.

Q. Canyou raise your left arm above your head?

A. Istill have weakness in my left hand and arm that
makes it difficult to raise my hand above my head.

©

Can you walk normally?
A. 1run into things and tend to move toward the left.

Q. Can you think of other limitations that would
prohibit you from working?

A. 1would need to work in a neighboring community,
and | don't think it would be good for me to drive.

Facebook video posted by Ms. Jones shows her
performing a vigorous step aerobics class.

This same Facebook video showed Ms. Jones
with her hands on hips, kicking one leg in front
of her while balancing on the other. She then
switched sides to kick the other leg.

Facebook video captured Ms. Jones doing an
upper extremity workout with light weights
while at the step aerobics class.

Instagram selfie showed Ms. Jones with her left
arm over her head lifting a 5-Ib. weight.

Instagram video posted by one of Ms. Jones’
children shows her walking into a shopping mall—
nothing noticeably wrong with her ambulation.

Facebook video posted by Ms. Jones' son
showed her driving her van on a busy four-lane
highway.




The consultants pointed out another major potential problem in the case—
Dr. Chin kept a diary, which summarized his perceptions of the events and
treatment of Ms. Jones. This diary:

Showed Dr. Chin to be unaware of the possibility of a stroke,
despite Ms. Jones' classic symptoms of nausea, dizziness, left-sided
numbness, inability to swallow and pain

Dr. Chin never referred Ms. Jones for treatment when her
symptoms progressed

Was verbose and appeared to have been written after the
fact—like a doctor trying to cover his tracks

Ms. Jones' attorney made it known he wanted to explore a settlement.
Before doing so, the NCMIC defense team asked to interview Ms. Jones.
At this interview, Ms. Jones contended:

Her entire family required counseling to cope with and accept her
current physical, psychological and cognitive limitations

Her right hand was numb, and she's right-hand dominant

Her right side and right extremities felt like they were burning
or being scratched by sandpaper

Her left side was so weak that she noticeably favored it when
walking and standing

She couldn't see out of her left eye when stressed or tired,
she would experience double or blurred vision, and she had
trouble reading

She was hypersensitive to noise and visual stimuli. When
overloaded with auditory or visual stimuli, she would become
dizzy and nauseous

She grew weak and experienced fatigue much more often than
she did before

Shortly after this interview, opposing counsel made a settlement demand of
$1 million, which was Dr. Chin’s policy limit. If the demand was not accepted
by year end, Ms. Jones would proceed with litigation.

Nonetheless, before this time elapsed, Dr. Chin was served with a lawsuit.
Opposing counsel told the NCMIC-retained defense attorney that he had to
file suit because the statute of limitations was approaching. However, he was
still amenable to settling out of court.

Strategies Initiated by Defense Team

NCMIC retained a neurologist to review the records and imaging studies.
The neurologist was critical of Dr. Chin’s lack of documentation and for not
obtaining Ms. Jones’ informed consent. He estimated a 50-to-80-percent
likelihood that Dr. Chin's manipulation caused Ms. Jones' stroke.

The NCMIC defense team also reviewed Ms. Jones' social media activity before
her deposition. The defense team wanted to assess whether Ms. Jones was
embellishing the severity of her complaints.

NCMIC Supports the
Profession

Chiropractic research—over
$14.8 million since 1995

“NCMIC supports the chiropractic
profession in ways that | don't
think the average chiropractor
even realizes, and research is

a great example of that.”

—Michelle Maiers, DC

College homecomings,
seminars and conventions

“NCMIC does a lot. A lot that
people probably don't know about.
When it comes time to ... not
just funding research, but funding
conferences. Helping organizations
function and travel together. They
really are a benefactor of the
entire profession.”

—Greg Kawchuk, DC

Starting into Practice and
Risk Management programs

“The involvement that NCMIC has
with students from the beginning
of their careers has been really
important, and they give
presentations. You really get to
know the team of NCMIC, and

| feel confident that they will have
my back if anything goes wrong.”

—Deepa Gulrajani, DC



Once her deposition was taken, Ms. Jones’ attorney approached the NCMIC-
assigned defense attorney and asked if mediation was a possibility—though he
stressed his client would not accept much less than $1 million. In consultation
with the defense team, Dr. Chin agreed to mediation.

During mediation, Ms. Jones stressed her loss of wages and medical expenses
would dramatically exceed Dr. Chin’s policy limits. However, as a compromise,
she would discount her claim and accept $950,000 but “not a penny less.”

At this time, the NCMIC defense team invited opposing counsel to view screen-
shots and video captures of Ms. Jones' social media activity. This was set up to
provide a side-by-side comparison of Ms. Jones' testimony at the deposition
with her social media activity.

Words cannot describe the impact these videos and images had on Ms. Jones'
attorney. His face turned beet red, and he tried to claim it didn't hurt his case.
The mediator immediately retorted that if he were a jury member he would be
hard pressed to award her anything close

to the settlement amount demanded.

Settlement Offer
Made

At the same time, the
defense team realized
that Dr. Chin would

be difficult to
successfully defend

for a number

of reasons. These
included Ms. Jones'
significant medical
expenses and the
less-than-favorable
consultant opinions.

So, with Dr. Chin's written
consent, NCMIC made a
one-time settlement offer of $150,000.

The mediator agreed that the amount was reasonable and that Ms. Jones should
seriously consider the offer. Though initially reluctant to accept the offer, Ms.
Jones and her attorney came to the realization that obtaining a higher award in
court was unlikely, especially given her contradictory social media activity. As a
result, they agreed to the $150,000 settlement. NCMIC spent more than $53,000
to defend Dr. Chin in this case.

&

What Can We Learn?

A doctor’s credibility would be
immediately lost if unaware of the
fundamental signs of an impending
CVA, and Dr. Chin clearly fit that
category.

Consistency Is Important

In this case, Dr. Chin did not keep
precise and accurate office records,
yet he expected a jury to believe his
extensive home diary of events was
factual.

Informed Consent Is a Reality

In today's litigious world, obtaining
written informed consent is the
best practice. It's a significant risk
management tool and one of the
most powerful patient discussions
a doctor can have.

Evidence Tells the Tale

With social media, there are very
few secrets. In this case, Ms. Jones'
own posts—and those of her
children—revealed her poor health
claims were exaggerated.

Evidence Tells the Tale

It is critically important to have
an experienced legal and claims
team at your side, especially in

a challenging case like this one.
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Doctor’s Defense Up
Against the Ropes

Up against the ropes is a bad place for a boxer.
It is also a dangerous place for a chiropractor
in the defense of a lawsuit.

Donna Jeppersen, DC, worked as an associate doctor with Dan Mercet, DC,
at Oak Street Chiropractic Clinic. Tonya Jackson, age 28, sought care from Dr.
Jeppersen for recurring cervical, thoracic and lumbar segmental dysfunction
with associated headache and hypertonicity, as well as recurring right elbow,
right hip, and right knee joint dysfunction and restriction.

Ms. Jackson had been a world-class sprinter in college and was currently a
wide receiver for a women'’s professional football league team and an aspiring
Golden Gloves boxer. Additionally, she worked as a loader for a package
delivery company.

Because Ms. Jackson needed assistance with finances to pursue her boxing
ambitions, Oak Street Chiropractic Clinic and Dr. Jeppersen became her
sponsors. She was also sponsored by a shoe manufacturer and a protective
headgear maker.

Patient Asks Doctor to Travel with Her

Ms. Jackson sought more help from Dr. Jeppersen. She asked the DC if
she would travel with her to tournaments both as her coach and as her
chiropractor, and Dr. Jeppersen agreed. Consequently, Dr. Jeppersen took
a class and became a Level 1 amateur boxing coach.

Not long thereafter, Ms. Jackson won the intercity Golden Gloves Champion-
ship in her weight class. Her goal was to win a regional Golden Gloves title
to qualify for the World Golden Gloves event to be held the following winter.
In preparation for the regional bouts held in Tulsa, Oklahoma, Ms. Jackson
began to spar with male boxers.

After a particularly robust sparring session with a male boxer several weight
classes above her, Ms. Jackson had complaints of head and neck pain.

Ms. Jackson made a single visit to Oak Street Chiropractic for an exam and
treatment of her right elbow pain. She was seen by Dr. Mercet, because
Dr. Jeppersen was unavailable. Dr. Mercet documented that neurologically
Ms. Jackson was intact, and Ms. Jackson and Dr. Jeppersen made the road
trip to Tulsa.

What Can We Learn?

The concept of sports chiropractic
may enthrall many doctors, but

like sports themselves, it requires
ongoing training, discipline and
practice. Corners are not to be cut.
In this case, it was clear there were
breaches in the doctor’s ethical and
professional clinical judgment. These
breaches will be exploited by the
plaintiff's attorney and influence the
jury's opinion of the doctor.

Document, Document, Document

It's all too easy to shortchange the
rules of recordkeeping with family,
friends, colleagues and patients who
are engaged in sports. However,
records form a foundational basis
for the defense of any case. There-
fore, recordkeeping shortcuts hurt a
case’s defensibility and put a doctor’s
license in peril.

Tender to All Carriers

Because not all of the allegations
against Dr. Jeppersen were related to
the chiropractic care she provided,
her NCMIC-retained attorney looked
to all potential sources of insurance
coverage. Her business owners' and
homeowners policies helped protect
Dr. Jeppersen from an excess verdict.




During the trip, Ms. Jackson continued to complain of head and neck pain,
and Dr. Jeppersen provided undocumented chiropractic care. In addition, she
gave her over-the-counter pain medication and hydrocodone from her own
personal prescription. This treatment regimen continued until the eve of Ms.
Jackson's first bout. She won that bout and cleared the pre- and post-fight
exams by the ringside physician.

Later that night, Ms. Jackson again developed head and neck pain. Once more
Dr. Jeppersen provided Ms. Jackson with chiropractic care and gave her over-
the-counter and prescription pain medications.

Traumatic Impact

At one minute and 32 seconds into the second round of her next fight, Ms.
Jackson collapsed and began the fight for her life. She was sent to the Tulsa
Regional Medical Center where she was diagnosed with a right temporal
subdural hematoma, and she sustained multiple ischemic strokes.

Ms. Jackson remained in intensive care for three and one half weeks, during
which time she experienced pericardial effusion and respiratory failure. She
was discharged from the hospital after 38 days and went directly to a skilled
nursing facility for follow-up care and physical therapy. She remained in that
facility for seven months and was then released to home care at her mother's
residence in Hattiesburg, Mississippi.

Ms. Jackson was permanently and totally disabled from this severe brain
injury. To this day, she suffers from chronic seizures. Her ability to ambulate is
greatly diminished due to profound left-side weakness. She is unable to speak
clearly and has severe cognitive and memory deficits. She will never work again;
receives SSDI, Medicare and Medicaid; and will require continuous care with all
aspects of life. At the time of the claim, Ms. Jackson’s medical expenses already
exceeded $600,000, and they continue to be incurred.

Lawsuit Ensues

A lawsuit was filed against Dr. Jeppersen, Dr. Mercet and his clinic, the Golden
Gloves of America boxing association, and against the gym and trainer where
Ms. Jackson (now the plaintiff) trained.

The claims against Dr. Jeppersen included allegations of medical negligence,
negligence as a boxing coach and general negligence. The claims against Dr.
Mercet and the clinic were allegations of medical negligence and the negligent
supervision of Dr. Jeppersen.

NCMIC immediately retained a defense attorney for Dr. Jeppersen and
separate counsel for Dr. Mercet because their interests were diverse.

Right out of the gate, Dr. Mercet contested his liability as he only treated Ms.
Jackson one time in his clinic for an elbow problem, which was hardly related
to her brain injury. He also disavowed any responsibility for Dr. Jeppersen, as
she was treating Ms. Jackson outside of the clinic and off the books. Essentially,
Dr. Mercet contended that Dr. Jeppersen had provided chiropractic care
totally outside the scope of her employment.

Continued on Page 12

What Can We Learn?

(continued)

Licensure

When traveling with an athlete or
team, doctors must ensure they are
properly licensed where treatment
will take place. In this case, Dr.
Jeppersen rendered treatment in
states where she was not licensed.
While NCMIC defended her
malpractice allegation, practicing
without a license fell outside of her
malpractice coverage. Additionally,
the DC violated considerable laws
when she gave her patient
medications without the authority
to do so.

Patient's Best Interest

The cardinal rule for all healthcare
providers is “Primum Non Nocere,”
which means “First, Do No Harm.” Dr.
Jeppersen forgot that rule when she
did not disclose the patient's health
issues during a potentially dangerous
boxing event, gave prescription
medications that were not the
patient's to mask the symptoms and
treated without documentation.

Further, Dr. Jeppersen allowed her
personal involvement to overshad-
ow her professional judgment. The
blurring of boundaries, including
sponsorship and coaching, should
have led Dr. Jeppersen to refer the
patient out for treatment.

20/20 Hindsight

Every case can be analyzed and
dissected through a rearview mirror,
and it is easy for reviewers and
experts to comment after the fact
about the right thing to do. That's
why it's important to ask yourself:
Would | be comfortable with how
my actions would appear before my
licensing board or a court of law? If
the answer is “no,” then it's time to
alter your approach.



Because not all of the allegations against Dr. Jeppersen were related to

her chiropractic care and her NCMIC policy, her attorney looked to all
potential sources of insurance coverages. She had a business owners' policy
that remained in effect from her solo practice days and a homeowners policy
that were applicable because of the allegations of negligence as a boxing
coach and general negligence. Those carriers were put on notice of their
exposure and participated in the defense of the case.

Did Sparring Cause the Injuries?

The plaintiff's case relied upon a theory of second or multiple impacts to
the brain and that Ms. Jackson sustained a concussion during the sparring
sessions. The theory was her brain did not have time to heal before sus-
taining further injury from subsequent blows to the head, which in turn had
a cumulative effect and caused the massive hematoma and strokes. The
allegations were that Dr. Jeppersen should have diagnosed the concussion,
stopped Ms. Jackson from fighting, not provided pain medications to mask
the injury and advised the ringside doctor of health issues prior to the fight.

As mentioned earlier, Ms. Jackson was briefly examined prior to and after
each fight by a ringside physician. At the time, she either did not mention
her head and neck pain or she denied having problems. Obviously, this
would have become an issue in Dr. Jeppersen’s defense.

Unfortunately, Dr. Jeppersen was in attendance at those exams as Ms.
Jackson’s coach, and she allowed the plaintiff to be untruthful about her
condition. At the time, Dr. Jeppersen apparently did not interject Ms. Jackson's
true history either as her coach or chiropractor.

During the discovery phase of the case, NCMIC learned that Dr. Jeppersen
provided dozens of undocumented treatments to Ms. Jackson. Consequently,
the defense was severely handicapped.

What's more, medical consultants retained for the defense agreed with
the plaintiff's expert that multiple impacts were the cause of Ms. Jackson's
injury. In addition, Dr. Jeppersen provided care in a number of states while
traveling with Ms. Jackson where she was not licensed to do so. Lastly,

Dr. Jeppersen gave the plaintiff her personal prescription drugs.

Case Resolves

Because the case was virtually indefensible, NCMIC entered into settlement
talks with the plaintiff with the consent of Dr. Jeppersen. On behalf of Dr.
Jeppersen, the case settled for $1.9 million with $800,000 paid by NCMIC,
$750,000 paid by the business owners'’ insurance carrier and $350,000 paid
by the homeowners insurance carrier.

Dr. Mercet was dismissed from the case without an indemnity payment.
The plaintiff reserved the right to pursue the case against the remaining
defendants. NCMIC's cost to defend the case was $135,000.

NCMIC's Outstanding
Defense

Claims Advice Hotline

“What I've always been pleased with
is the ability to call the NCMIC
Hotline and get someone directly on
the phone talking to me ... helping
me with some guidance.”

—Christine Branduer, DC

Nationwide network of
500 attorneys

“NCMIC has a panel of lawyers that
they help instruct. They provide
regular training and educational
opportunities for them to keep
them up to date on the latest and
greatest ...."

—Defense Attorney Thomas Jensen

Claims team—over 300 years’
experience

“If you have a problem, you want to
know that you've got the strength
of NCMIC standing behind you.
People that know how to handle
these problems, and they are the
best in the business.”

—Deepa Gulrajani, DC
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Doctor Attempts to
Relieve Preteen’s
Cervical Discomfort

Drifting in and out of consciousness
while at a local hospital, 11-year-old
Kelly Barber complained of pain in
the upper left part of her abdomen.

Miss Barber had been thrown from a vehicle during an
automobile accident. She was diagnosed with a splenic
laceration with significant intraperitoneal fluid. After an
open splenectomy was performed, she was admitted to
intensive care in stable condition.

The following day, Miss Barber's doctors addressed her other

injuries. The Glasgow coma scale was 15, correlating with a
minor brain injury, but there were no obvious signs of acute
traumatic injury. There were no dislocations, bony or soft-
tissue abnormalities identified. Additionally, various studies
revealed:

o A small scalp hematoma in the high right
parietal scalp

O Thoracic and lumbar spine alignment was within
normal limits, and no fractures or dislocations were
shown in the thoracic and lumbar-spine and lateral
X-ray views

O The pelvic ring and bilateral hips were within
normal limits

o No fractures or dislocations were identified

o Normal soft tissues at the craniocervical junction
without evidence of fracture from C1-C2

o  Widening at C3-4

o0 Aright pedicle fracture of C4

o Slight rotation of C1 through C3 when compared
with C4-T1

© Laminar disruption at C3-4

o Nondisplaced fracture of the C4 left pedicle and
lamina with no evidence of encroachment onto
the spinal canal

Orthopedist Prescribes Philadelphia Collar

Following 13 days of hospitalization, Miss Barber was
discharged from the hospital. She still complained of neck
pain and general discomfort, and she was instructed to
continue wearing the Philadelphia collar she was placed in
while in intensive care. Miss Barber was to follow up with her
pediatric and orthopedic physicians and to limit her activity
until after the appointment with her pediatric surgeon.

While Miss Barber was hospitalized, her parents retained an
attorney to pursue a claim against the driver who caused the
accident. Once this attorney learned of Miss Barber’s neck
discomfort, he recommended that Miss Barber be evaluated
by Martin Wolfe, DC.

Four days after discharge, Miss Barber visited Dr. Wolfe

for the first time. Miss Barber presented to Dr. Wolfe's
office wearing the Philadelphia collar. She complained of
headaches and bilateral neck pain, radiating into her
shoulders and left hand. The X-rays Miss Barber brought
to the visit showed a right pedicle fracture of C4 and laminar
disruption and widening at C3-4.

Dr. Wolfe performed a Spurling's Test on Miss Barber that
he interpreted as negative. His treatment rendered to
Miss Barber consisted of hot packs and EMS. Miss Barber
was asked to return the next day, and when she did, her
complaints were the same. Dr. Wolfe's office repeated the
treatment and asked Miss Barber to return in 24 hours.

Two weeks later, Miss Barber had a third and final visit with
Dr. Wolfe. She said her pain was as severe as ever, and that
the Philadelphia collar remained extremely uncomfortable.
Dr. Wolfe advised Miss Barber to switch to a “soft” collar to

alleviate some of the discomfort.

Soft Collar Wreaks Havoc with Treatment Plan

During a follow-up appointment two weeks later, Miss
Barber's surgeon noticed she was wearing a soft collar—
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not the Philadelphia collar her orthopedic physician had prescribed. Miss
Barber had to rest her chin in her hands to hold up her head.

The surgeon referred Miss Barber to her orthopedist, who took additional
X-rays, which showed an anterior compression with mild anterior subluxation
of C4 relative to C5. Miss Barber was immediately taken into surgery for a
C4-C5 anterior cervical discectomy, decompression and fusion with left iliac
crest bone graft. A peak plate was placed over the top of C4-C5 with two
screws into C4 and two screws into C5.

Several months after that operation, Dr. Wolfe received a letter from an
attorney, alleging negligence when he:

© Removed her cervical collar, which caused her fracture to
become displaced

© Provided Miss Barber with a soft collar, which led to her
noncompliance

O Aggravated her pre-existing cervical-spine injury when he
performed the Spurling's test at the first visit

Because no lawsuit had been filed, NCMIC had to wait to receive information
about the allegations. After obtaining the majority of the records and
diagnostic studies, NCMIC retained consultants to provide opinions regarding
Dr. Wolfe'’s care.

The first chiropractic consultant was alarmed by Dr. Wolfe's removal of
Miss Barber’'s Philadelphia collar as it was inconsistent with the practices
taught by chiropractic institutions.

The second chiropractic consultant was critical of Dr. Wolfe performing a
Spurling's test. This expert's opinion was that this test placed a great amount
of stress on the area in question.

An orthopedic surgeon also reviewed the case. He believed Dr. Wolfe's
most serious mistake was exchanging the Philadelphia collar for a soft one.
He explained that this was the equivalent of removing a cast prematurely
and replacing it with an Ace bandage. This surgeon opined that Miss Barber
would have had a 90-to-100 percent chance of healing without complications
had Dr. Wolfe not intervened. This expert saw no viable defense for

Dr. Wolfe.

Dr. Wolfe understood that settling the case was his best option and gave
his written consent to settle. After an initial settlement demand of $850,000,
the matter ultimately settled for $235,000. Expenses associated with the
investigation of this case were $10,325.

&

What Can We Learn?

Any change in clinical treatment
contrary to another healthcare
provider’s orders may constitute

a challenge to appropriate care.

In this case, Dr. Wolfe should have
consulted with Miss Barber's
orthopedic physician before initiating
his own treatment plan.

Contraindicated Evaluation
and Testing

The appropriateness of Spurling's
test was clearly an issue in this case.
With known trauma, current X-rays,
and the initiation of a Philadelphia
collar, Spurling's test seemed
contraindicated. Additionally, in
cases involving trauma, healthcare
professionals should demonstrate a
heightened awareness of potential
complications.

More X-rays Not Always Needed

Because Miss Barber brought her
recent X-rays to the visit, which
showed a right pedicle fracture
of C4 and laminar disruption and
widening at C3-4, there was no
reason to duplicate radiographic
imaging. They would not have
provided additional information.

Treatment of Fractures

Some state statutes do not permit
the treatment of fractures. In that
case, Dr. Wolfe would not only be
in violation of a standard-of-care
issue, but also of this statute.

He could also face a possible
disciplinary action by the state’s
board of examiners for practicing
outside the scope of his license.




Get even more Examiner case studies ...

Go to ncmic.com/learning-center and select “Risk Management” to read
these cases studies and more!

- el Doctor Walks Tightrope in Response to Patient Emails

Dr. Jon Gillet was flattered when Jill Waterman asked him to be her personal chiropractor,
as she told him no other chiropractor could get it right. Ms. Waterman tolerated her first
weekly session of stretching and flexibility exercises well, but then things took an unusual
turn when she began to email the doctor privately.

Gap in Care Leads Doctor to Fail Documentation Test

After Barb Smith fell down the stairs, she visited her chiropractor, Dr. Wingalt, whom
she had not seen in a year. During that gap in chiropractic care, Mrs. Smith developed
serious health issues unbeknownst to Dr. Wingalt. When complications developed post
chiropractic care, a lawsuit ensued, causing Dr. Wingalt's care and recordkeeping to
come into question.

Credibility Issues Cut Both Ways

Charles Kently, D.C., saw Jack Orson for headaches, unresolved neck pain and low
back pain that had not resolved a few months following a motor vehicle accident. After
receiving several chiropractic adjustments with some improvement in his low back,
Mr. Orson went to the ER for the most intense neck pain he ever had, as well as
numbness and weakness in his left arm and hand.

Doctor’s Head in the Sand Regarding Responsibilities

Todd Gun, D.C,, first saw Sue Lenz for back and neck pain that was aggravated by the
duties of her pest control job. Sue received medical care before seeking chiropractic
treatment for pain relief. When her condition worsened, she returned to medical care.
Unfortunately, she required surgery when symptoms persisted.

Go to www.ncmic.com/learning-center!

“What Can We Learn” for the preceding case studies was provided by Jennifer Boyd
Herlihy, a healthcare defense lawyer with the firm of Adler/Cohen/Harvey/
Wakeman/Guekguezian, LLP, located in Boston, Massachusetts and Providence,
Rhode Island. She represents chiropractors and other healthcare providers in
matters related to their professional licenses and malpractice actions. The firm’s

website is www.adlercohen.com.
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