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Doctor Overlooks Patient’s
Changing Symptoms

Case Study Key Takeaways:

¢ Be alert to changing health issues

with established patients.
Stacy Landskron

awoke with stabbing
pain in her right eye,
fever, dizziness and o Be certain your records enable
extreme nausea at you to recall the details of a case.
3:30 a.m. on June 7,
2009. The 26-year-
old schoolteacher
just made it to the
bathroom before
she began to vomit
uncontrollably.
Stacy’s husband
called 911 and

an ambulance
transported her to
Eastside Hospital.

¢ Do not accept as fact the
diagnosis of another provider.

See “What Can We Learn?” on
pages 5 and 6 for more takeaways.

At the hospital, the
emergency department physician noted Stacy’s history included being
“disoriented, meaning dizzy, can’t sit up.” This physician’s impression was Patient Portals:
syncope, vomiting and dizziness, and he ordered a head CT scan, IV fluids Friend or Foe?
and anti-nausea medication. By 7:15 a.m., Stacy didn’t know where she page 8
was and couldn’t walk. Stacy was admitted, and the ED physician ordered
a neurology consult. Should You

At 9:30 a.m., Stacy was transferred to a room. Because she was Apologize When
complaining of blurred vision and eye pain, Stacy’s husband telephoned You Have an
her primary care provider (PCP) who instructed him to request an ggfé?ri(:?ed
ophthalmology consult. page 10

While still at Eastside hospital, Stacy was seen by neurologist Henry
Nostrom, M.D., at 5:00 p.m. She had blurred vision and was seeing black

. . . . You Could Be on
spots, had a headache, and was experiencing stabbing pain behind her .
. . L . the Recording
right eye. Dr. Nostrom completed his examination, reviewed the CT scan, page 16
and told Stacy and her husband that everything appeared normal. He
continued on page 2
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further told Stacy that she needed to see a psychiatrist, but that she could
go to University hospital if she really believed something was wrong.
Dr. Nostrom’s complete progress note for the visit was: “Neuro vertigo.
There is a big picture here, and we don't see it. Need x = U Hosp.”

The next morning, June 8, Stacy continued to complain of pain and
pressure behind her right eye. However, she was discharged home with
instructions to follow up with ophthalmologist Edwin Opstein, M.D.

Patient Sees Ophthamologist and PA

The next day, June 9, 2009, Stacy’s brother drove her to an appointment
with ophthalmologist Dr. Opstein. Her brother informed the physician of
Stacy’s hospital stay the previous day and her complaints of headaches,
dizziness, blurred vision (both distance and reading), flashing lights,
floaters, and eye pain.

Dr. Opstein’s examination revealed Stacy had one-sided visual losses in
each eye, the left eye worse than the right. This abnormal finding elicited no
sense of urgency for Dr. Opstein. He simply wrote Stacy a new prescription
for eyeglasses. Dr. Opstein asked Stacy to return on June 30, 2009, for a
follow-up appointment and requested she bring with her the CT scan taken
at the hospital on June 7.

Stacy’s mother drove her to the Center for Neurology and Stroke on June
10, 2009. Stacy was seen by a physician assistant (PA) who noted that
Stacy’s mother had to help her walk down the hall, due to ataxia and not
feeling well. Stacy had developed migratory numbness in the tongue, arms
and legs by this time. The PA also noted a complete loss of vision in the left
eye and blacked out areas in the right eye.

The PAs assessment included acute headache associated with nausea,
vomiting, ataxia, numbness and visual disturbance. The PAs differential
diagnosis was “viral sinusitis, intractable migraine or flare in Rocky Mountain
Spotted Fever.” Treatment consisted of an injection of Toradol for pain and
a prescription for Zithromax for sinus congestion. Stacy was never seen by
the PAs supervising physician.

Stacy Receives Chiropractic Adjustment;
More Issues Surface

The next day, June 11, Stacy’s mother drove her to see William Zinsel, szh':e;;:.':ng:mre
D.C., whom Stacy had been treating with the past year for various symptoms was
complaints, including headache and back pain. Stacy told Dr. Zinsel she missed by
was on a new medication that made her nauseous, and Dr. Zinsel advised numerous doctors,
her to follow up with her PCP. There was no notation in Dr. Zinsel’'s record creating a domino
of Stacy’s recent hospitalization or treatment rendered by Dr. Nostrom, effect on her care.

Dr. Opstein, or the PA.

After the exam, Dr. Zinsel diagnosed subluxations to the cervical
and lumbar spine, sacrum, and pelvis. Using the diversified technique,
Dr. Zinsel performed high-amplitude, high-velocity manipulations to the
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cervical, lower back, sacrum and pelvic areas. Although Stacy was still

in pain, Dr. Zinsel merely gave her an ice pack before sending her home.
On June 12, Stacy saw her PCP and told him she had nausea, neck

pain, head pain, and numbness in her left arm and leg. Yet none of her

recent treaters had found anything wrong with her. The PCP noted that her

left eye had difficulty tracking, but her right eye was within normal limits.

The PCP referred Stacy to a different ophthalmologist.

Dissection Diagnosed

On June 13, 2009, Stacy went to an urgent care clinic with left-sided
weakness that had become more apparent in the last three days, as well as
facial droop on her left side. Following a CT scan and an MRI, Stacy was
diagnosed with right vertebral artery dissection, probable embolic occlusion
of the right posterior cerebral artery and left superior cerebellar artery. She
was transferred to University Hospital.

Upon admission to University Hospital, Stacy was assigned to stroke
specialist and neurologist Zane Crittenden, M.D., who noted in his records
that Stacy’s eye pain began days before she was hospitalized at Eastside
Hospital. Dr. Crittenden’s notes further stated that Stacy’s pain was caused
by a small vertebral artery dissection, likely due to one of Dr. Zinsel’s
earlier manipulations.

Dr. Crittenden believed this small dissection eventually caused a small
stroke on the morning of June 7, 2009, prior to Stacy’s transport to Eastside
Hospital. Dr. Crittenden also noted that the sensitivity of a CT for early
ischemic stroke is only 25 percent; it will be missed in 75 percent of cases.
He believed that had anyone ordered an MRI, the dissection and small
stroke would have been diagnosed. In that case, Stacy could have been
treated and able to fully recover before the June 11 manipulation that
Dr. Crittenden alleged “did the damage.”

Patient Undergoes Rehabilitation

Stacy was transferred from University Hospital to a neurology rehabilitation
center on June 18. There, she underwent intensive inpatient physical therapy,
speech therapy and occupational therapy until July 22. Upon discharge,
she was able to walk up to 200 feet with moderate assistance and the use
of a large quad cane. She continued to have left hemiplegia, cognitive
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NCMIC Makes Your First
Payment up to $500!

Apply for NCMIC’s year-end equipment
loan special now through December 31,
2015and ...

e NCMIGC will make your 1st payment
up to $500!*

e Make NO down payments

* Make NO payments for 90 days

e Choose FLEXIBLE terms with
LOW payments

As an added bonus, Section 179 of the
tax code may allow you to deduct your
entire equipment purchase—even if it’s
100% financed. Be sure to ask your
financial advisor if you qualify.

Expires on
December 31.
Apply Now!

www.ncmic.com/yearendi15
Questions? 1-800-396-7157, ext. 5345

NCMIC

Finance Corporation

deficits, gait disturbance and deficits of activities of daily living.

After returning home, Stacy continued to receive physical, speech and
occupational therapy. Over the next few months, she was able to regain
most basic abilities, such as the ability to use the restroom independently,
shower by herself, walk without assistive devices or supervision, and eat
and drink without choking. However, Stacy’s stroke left her with various
permanent physical and mental injuries, including permanent visual
impairment, a left-sided facial droop, a left hand that remained permanently
clenched, and a significant limp.

*All loans are subject to credit approval and this offer is subjectto a
prepayment penalty. If you decide to pay off your loan within twelve
months, NCMIC will add the first payment amount made by NCMIC
to your payoff balance. A minimum loan amount of $5,000 and a $75
documentation fee is required.

continued on page 4
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Before the stroke, Stacy was described as goal oriented, upbeat,
energetic, intellectual, classy and charming. Post stroke—even after
extensive therapy—Stacy was described as immature, unable to listen
or pay attention, profane, guarded, and withdrawn.

Lawsuit Ensues

Approximately 18 months after Stacy’s CVA, Dr. Nostrom, Dr. Opstein,
Dr. Zinsel, and the PA were sued for medical negligence by Stacy and her
husband. Briefly stated, the plaintiff (Stacy Landskron) alleged that:

¢ Dr. Nostrom failed to ensure that Stacy received a timely and
appropriate stroke evaluation, including an MRI. The only patient
history included in Dr. Nostrom’s progress note was “vertigo.”

* Dr. Opstein failed to ensure that Stacy received an immediate stroke
evaluation, including an MRI, in light of her numerous stroke-like
symptoms. He failed to ensure Stacy received an immediate stroke
work-up upon finding homonymous hemianopsia. With no history of
trauma, surgery, or other eye abnormality, homonymous hemianopsia
is an urgent neurological finding indicative of stroke. This necessitated
a referral to the emergency department or a neurologist for a
same-day neurological assessment and evaluation.

* Dr. Zinsel either knew that Stacy had multiple stroke-like symptoms
on June 11 or failed to elicit information about Stacy’s previous three
days of treatment.

At Dr. Nostrom’s deposition, it became apparent that he spent only 10
minutes assessing Stacy. Dr. Nostrom testified that Stacy did not provide
any history of visual disturbances or impairments. Had he received this
information, an MRI would have been required to rule out stroke.

Plaintiff Experts Weigh in

The plaintiff’s neurology expert opined that Dr. Nostrom had an
independent duty to elicit the eye complaints, whether she volunteered
them or not. This expert said it was “outrageous” that Dr. Nostrom would
contend that Stacy did not complain of vision difficulties. Just two days
earlier, she presented to the PCP with a chief complaint of right eye pain
that was persistent and off and on for a week. Also, two days after seeing
Dr. Nostrom, Stacy complained to Dr. Opstein of stabbing right eye pain.
In other words, the medical records confirmed that had Dr. Nostrom
conducted even a rudimentary history of recent head pain, medical problems,
eye problems, or previous care, he could have elicited her eye complaints.

The opinion of the plaintiff’'s expert ophthalmologist closely mirrored
that of Dr. Opstein’s retained expert. Both agreed that because Stacy had
a homonymous hemianopia, a reasonable practice would have been to
include stroke in the differential diagnosis. Dr. Opstein should have known
whether stroke had been effectively ruled out during Stacy’s recent
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“Why It Is Safe to Adjust
Infants and Children:

A Look at the Evidence”
By Elise G. Hewitt, D.C., DICCP, FICC

What does the literature say about the
safety of chiropractic spinal manipulation
for children? Is it safe to adjust children,
especially babies?

In this article, Dr. Hewitt shares that
millions of children each year receive
chiropractic care around the world and
the literature reveals it is an exceedingly
safe practice.

To read the full article, go to
WWW.ncmic.com/examinerissue.

On a related note, some doctors have
asked whether NCMIC’s malpractice
insurance covers the treatment of children.
The answer is absolutely—NCMIC covers
pediatric treatment as allowed by your
state and always has. Contact us at
800-247-8043 for details.
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evaluation at the hospital. Dr. Opstein incorrectly believed that Stacy’s
prior CT ruled out stroke. Because of Dr. Opstein’s incorrect diagnosis,
this plaintiff expert contended that Stacy’s stroke went unrecognized and
untreated.

The expert consultants retained by both the plaintiff and the PA also
closely mirrored one another. Stacy was having a fully treatable stroke
when the PA evaluated her. A simple MRI would have confirmed the
diagnosis, led to conservative treatment and enabled her complete
recovery. However, because of the misdiagnosis, Stacy was sent home
and went to her chiropractor the following day. Both experts agreed that
this chiropractic visit was a disaster—the final manipulation caused multiple
strokes, resulting in permanent brain damage. None of this would have
happened if the PA would have ordered the appropriate test the day before.

At his deposition, Dr. Zinsel acknowledged that he was aware of an
association between chiropractic manipulations and vertebral artery
dissections, and this was explained in his informed consent document.

He said he learned in chiropractic school that, in some cases, a tear of the
intima of the artery could be caused by an extension of the cervical spine
during manipulation. Dr. Zinsel testified that he was aware of the classic
signs of a vertebral artery dissection, which include an inability to walk

a straight line, slurred speech, drooping eyelids, headache, neck pain,
nausea, vomiting, dizziness and vertigo. Dr. Zinsel also acknowledged
that if a vertebral artery dissection was suspected, cervical manipulation
would be contraindicated.

Stacy’s treating neurologist testified that Dr. Zinsel’s high-velocity
manipulation on June 11 caused catastrophic damage to Stacy’s
vertebral artery.

D.C.’s Defense Team Counters

The NCMIC defense team retained a chiropractic expert consultant
to weigh in on Dr. Zinsel’s treatment. This expert testified that he did not
necessarily agree that a patient with ataxia should not be manipulated or
that ataxia could be a sign of an evolving stroke. The plaintiff’s attorney
went through each sign or symptom of stroke and asked the defense’s
chiropractic expert whether each was classically associated with a stroke.
This expert consultant disagreed that any one sign or symptom would be
indicative of a stroke. He did admit, however, that if a chiropractor suspected
a patient was at risk for stroke, he or she should delay the manipulation
until further testing or until after the patient was seen by a specialist.

The plaintiff’'s attorney discussed at length the alleged eye pain Stacy
would have had when she saw Dr. Zinsel on June 11. The expert consultant
testified that there was no mention of eye pain in Dr. Zinsel’s notes.
However, Dr. Zinsel admitted upon questioning by the plaintiff’s attorney
that Stacy did have eye pain at the June 11 visit.
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What Can We Learn?

By Jennifer Boyd Herlihy, Boston, Massachusetts,
and Providence, Rhode Island

Complacency. Even when a patient has
had previous chiropractic care, it's important
to maintain present time consciousness.
Often, a doctor can be less alert to changing
health issues with established patients.
This can be avoided by asking patients if
anything new or unusual occurred since the
last visit. In this case, Dr. Zinsel may have
been able to elicit information about the
hospitalization, symptoms and lack of
improvement by the patient. Dr. Zinsel knew
the signs of stroke and its association with
Stacy Landskron’s symptoms. Thus, he
might have averted this catastrophic event
by referring her to treatment.

Documentation. The new patient
intake forms were considerably lacking for
all the doctors Stacy Landskron saw. Dr.
Zinsel’s records were not comprehensive.
There was no mention of eye pain in his
notes even though Dr. Zinsel recalled the
patient had eye pain during the visit in
question. Dr. Nostrom’s documentation was
no better: The only patient history recorded
in his progress note was “vertigo.” The
records should enable the doctor to recall
the specifics of the case, months or even
years after the visit.

Temporal relationships. Fortunately,
research has demonstrated that while there
may be an association between chiropractic
manipulations and CVAs, there is not
necessarily a causal relationship between the
two. This is an area where an attorney and
defense experts with the right knowledge
and credibility can provide appropriate and
important information concerning CVAs

continued on page 6
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The plaintiff’s attorney also retained a physician to prepare a minimal
life care plan for Stacy’s future medical care and safety and to assess
economic damages. According to this physician’s analysis, this amount
would range from $4,919,397 to $6,352,399, depending on whether
Stacy would have worked as a special education teacher or advanced her
career by obtaining her Master’s degree.

The defense retained two witnesses to evaluate the potential economic
damages: a life-care planner and an economic expert. The life-care planner
testified that he had no material criticism of the life-care plan, the amount
of future care required or the projected cost of care presented on behalf
of the plaintiff. The economic expert retained by the defense recalculated
the plaintiff’s figures using his own present-value discount and testified
that these were reasonable estimates of past and future damages, given
the underlying assumptions and vocational opinions.

Attempts Made to Resolve Case

At that point, the plaintiff made a settlement demand on behalf of each
defendant in the amount of their respective policy limits. This demand
was made after seven of the 20 disclosed experts had been deposed.
Since the state where the claim was brought required parties to
participate in mediation, the defendants jointly responded to the plaintiff’s
settlement demand with a request to mediate the case. They hoped to
avoid 13 more depositions of expert consultant witnesses. The plaintiff
agreed to mediate.

During mediation, the PAs insurance carrier offered his entire limit of
liability to resolve the case, which was accepted by the plaintiff. As for
Dr. Nostrom and Dr. Opstein, it soon became clear that neither were
making a concerted effort to settle their respected cases.

Dr. Zinsel's NCMIC-retained defense attorney estimated the judgment
value of Stacy’s claim at $1.5—$4 million, and Dr. Zinsel would be
successfully defended with a zero-dollar verdict two-to-four percent of the
time. His estimated settlement value for Dr. Zinsel was $500,000-$750,000.

Dr. Zinsel did not agree to resolve the claim at mediation. However,
after reviewing these numbers and conferring with his defense team
about the pros and cons of going to trial, Dr. Zinsel consented to settle
one week after mediation ended. Dr. Zinsel’s claim resolved for an
amount less than his attorney’s estimated settlement value. NCMIC spent
$277,874.16 to defend this case.

The claims against Drs. Nostrom and Opstein went to trial. The jury
awarded the plaintiff, Stacy Landskron, a total of $5 million, or $2.5 million
from both of these physician defendants.

Examiner case studies are derived from the NCMIC claims files. All names used in
Examiner case studies are fictitious to protect patient and doctor privacy.
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What Can We Learn? cont.

to help overcome prejudice related to
chiropractic care. In this case, the expert
for the defense was able to counter the
plaintiff’s contention that a patient with
ataxia should not be manipulated or that
ataxia could be a sign of an evolving stroke.

Multiple providers. Numerous doctors
can mean specialization and excellence. In
this case, however, everything that could
have gone wrong with other doctors’ care
did go wrong. This brought about a domino
effect on Dr. Zinsel who was unaware of the
patient’s prior care in the days before she
sought chiropractic care. A malpractice
case with several doctors can be more
complicated to defend, particularly when
there is finger-pointing among other treaters,
such as the M.D. who was quick to suggest
that the D.C. caused the patient’s dissection.
Cases like this one clearly illustrate why
malpractice insurance matters.

Serious outcomes. Stacy Landskron
was impaired for life. This case clearly
demonstrates the importance of not
accepting as fact the diagnosis of another
physician. In this case, multiple practitioners
missed what was in retrospect an obvious
condition, and one that could have been
ruled out with a simple MRI.

Jennifer Boyd Herlihy is a
healthcare defense lawyer
with the firm of Adler/Cohen/
Harvey/Wakeman/Guekguezian,
LLP, located in Boston, Mass.,
and Providence, R.l. She
represents chiropractors and
other healthcare providers in matters related to
their professional licenses and malpractice actions.
The firm’s website is www.adlercohen.com.
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Patient Portals:
Friend or Foe?

By Carol Romano, Esg.

The latest development in
healthcare communication is
the use of patient portals. They
are web-based tools that allow
patients to interact with their
healthcare providers via the
internet and messaging.

But to use patient portals, D.C.s
must make the transition to EHRs,
and many healthcare professionals
have not done so. This is likely because
many have become accustomed to keeping
“paper” charts over the course of their careers.

These typically consist of handwritten narrative notes,

abbreviations, and checkmarks or circles on templates. While such
methods of recordkeeping were not problematic in the past, these notes
are not electronically stored, and EHRs are now the norm. There are even
predictions that paper charts will someday be obsolete.

Other reasons D.C.s may resist converting to EHRs from paper charts
may be due to their habits, dislike of change and the high cost of software.
However, there are many positives in making the change, including taking
advantage of patient portals.

Healthcare Goes Online: Patient Portals

Patient portals have been around for a while, have become increasingly
common, are clearly the wave of the future, and will someday be the
standard.

Patient portal applications can exist in a number of different forms, the
most common being a stand-alone website. The important thing, no matter
what kind of application a provider chooses, is that patients have easy but
secure access to their clinical information online.

The healthcare industry has been shifting its focus to patient-centered
care, and more patients are seeking health resources online. From the
patient’s perspective, they benefit from patient portals because they can
view and supplement their healthcare history, view and update allergy and
medication lists, send messages to the doctor’s office, complete registration
and consent forms, request appointments, and view account statements
and pay healthcare bills online. Practice hours are less of a concern
because patients typically can use the portals for these tasks 24/7.
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Patient portals give patients
the opportunity to schedule
appointments and pay bills
online, which can increase
office efficiency.
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Portals Also Benefit the Practice

Not only do online portals support greater patient involvement, but they
also can help providers increase office efficiency and streamline workflows
by moving non-urgent communications from the practice to online. Patient
portals allow providers to communicate with patients through secure
messages, post test results, send reminder notices, make billing information
available and provide patient education materials.

From a convenience standpoint, one of the things many D.C.s will find
appealing about patient portals is that they give patients the opportunity
to schedule their appointments online. This feature frees up more of the
staff’s time, and they can be left to do other tasks.

Along these lines, staff members often like the significantly reduced
amount of time they must spend with patients on the phone. Patients
can (and often do) become quite talkative on the phone, sharing more
information than is needed and asking more questions than can be
answered. Because typing requires more effort than talking, patients
provide less extraneous information via patient portals and their questions
become fewer and more pointed.

Patient portals are a much better way of exchanging information than
text messages and emails, which are not secure and create exposure to
allegations of HIPAA violations. Moreover, many people want almost instant
responses to emails and texts, as though the doctor was a social friend
planning an evening out. Of course, this is neither practical nor, at times,
possible. For these reasons, among others, healthcare providers should
not communicate with patients by emails and texts. If communicating with
patients electronically is important, patient portals should be used.

Finally, it is very important that practitioners educate patients so they
understand that certain situations cannot be handled through portal
communications, but require face-to-face visits. If a patient has a sudden
onset of new, severe pain, that patient probably needs to be seen.
Additionally, chest pain or stroke-like symptoms require an immediate
visit to the ER, or even a 9-1-1 call.

Carol Romano, Esq., is a partner at Gust Rosenfeld Law
in Phoenix, Arizona. She has 30 years of experience
defending chiropractors and other healthcare providers
in complex malpractice and wrongful death cases, and
has achieved numerous defense verdicts in cases with
multimillion dollar exposure.
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Resources

Both the American Chiropractic
Association and the International
Chiropractors Association provide
information to chiropractors about
EHRs. For more information, go to
www.ACAtoday.com or
www.chiropractic.org.

For more information on portal security,
go to the website for the U.S. Department
of Health and Human Services, Health
Resources and Service Administration,
www.hhs.gov.

For additional information about EHRs and
patient portals, go to www.HealthiT.gov.

With our policy, full-time D.C.s
can get a 5% discount
(2.5% discount for part-time D.C.s)
for three consecutive years by
attending a qualifying 8-hour seminar.
See page 10 of this issue or
www.ncmic.com/ceseminars
for details.
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Should You Apologize When
You Have an Unexpected
Patient Outcome?

In recent years, there has been a growing
sense that offering an apology when a
patient has a poor outcome is not only the
“right” thing to do but may even help avoid
a malpractice lawsuit.

Discovering a patient has been injured
during treatment is a terrible,
personal experience. Having to actually
tell a patient or family member about the
unanticipated outcome is an even more
unpleasant experience.

Many doctors also feel an apology may
be perceived by a patient as nothing more
than a hollow, self-serving attempt to avoid
blame and litigation.

In today’s world, however, many patients and their families expect

an apology—or at least an explanation—atfter an injury or unanticipated Doctors should choose
event. Most states have recognized this reasonable human tendency and their words carefully
precluded the patient from later using it against the doctor in a malpractice when apologizing to

suit. Some states have enacted laws to encourage doctors to disclose to a patient.

their patients when treatment errors have occurred. Some states even
mandate this disclosure.

Thirty-six states have enacted laws that exclude expressions of sympathy
from legal allegations when the patient experiences alleged harm resulting
from treatment. Six states have mandated notification of adverse events to
patients. Every state is different. It is important that every doctor and his or
her lawyer understand the details and the breadth of the applicable law.

Patient Relationships Are Critical

While it is possible that a patient will blame the doctor as a result of
hearing an apology, defense attorney Kevin Hulslander, managing partner
at Smith Sovik Kendrick & Sugnet, P.C., a New York law firm, believes
doctors who show a human side to their personality and are concerned
about the results of their treatment are more likely to avoid lawsuits.
Hulslander says, “The type of relationship that has developed with the
patient is key. Patients are less likely to sue doctors they like. Doctors who
are hard and insensitive get sued.”
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Consequently, open communications should be the foundation of the
doctor/patient relationship from day one. Let your patients know that you
will be upfront with them about their healthcare, and they will be your
active partner in treatment decisions. “Patients are less likely to sue
doctors who are good human beings in addition to being a good doctor,”
adds Hulslander.

Think it Through

As with any risk management strategy, whether to apologize should be
approached thoughtfully and on a case-by-case basis. Doctors should
choose their words carefully, expressing regret for the occurrence of the
event rather than any individual actions. An apology can be mistaken for an
admission of liability if not well thought out. “It is best to express sympathy
for their complications without admitting negligence or responsibility,”
Hulslander says.

No matter how you choose to handle the situation, documentation
surrounding these circumstances, the patient's injury or condition, and
the discussion with the patient and/or family should not be placed in the
patient's record. Instead, the doctor should start a separate personal file.

Even if a lawsuit does develop, having said "I'm sorry" is not necessarily
a bad thing—it can reflect a caring, conscientious doctor. "I try to turn it into
a positive in front of a jury if the statement is admitted into evidence,” says
Hulslander. Thankfully, he says, many states don’t allow it to even become
an issue at trial.

So the moral is: Do not be afraid to apologize to your patients; it may
prevent a future lawsuit.

What Should You Do?

We encourage you to call our Confidential Claims Advice Hotline at
800-242-4052 any time you want to confidentially discuss a concern or
situation you're not sure how to handle—including whether to apologize
to a patient.

We can talk you through the many issues and guide you toward the
best approach for your individual situation. Your call will not result in our
opening a claim file unless a request for damages has already been put
in writing.
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36 months. There’s no collateral required,
no hidden fees and it takes only seconds

to apply.

Request :
Working Capital @'ﬁﬁl

from
NCMIC Now!

www.ncmic.com/capital

Questions? 1-800-396-7157, ext. 5130

NCMIC

Finance Corporation

Working capital loans offered by NCMIC Finance Corporation are subject
to credit approval, for business purposes only and may not be used for
personal, family or household purposes. Minimum loan amount is
$5,000 — maximum $20,000.
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Say “Hello” to
Mindy McNew

Say “hello” to Mindy McNew, a five-year
employee of NCMIC with 12 years of
experience as an insurance professional.

Mindy was recently promoted to team leader
of NCMIC'’s Insurance Client Service Center.
The representatives she manages field
phone inquiries from doctors about NCMIC’s
malpractice insurance plan—providing quotes,
advising on policy change options, answering
application and billing questions, and more.
Mindy also talks to doctors over the phone when
they have more complex policy or service questions.

In addition to these duties, Mindy interacts with customers and prospective
customers at state association meetings and conventions. Recently, she
worked on a project to add more features to the login section of ncmic.com
and make it easier for our doctors to use. She is also part of an initiative to
put helpful information for doctors on NCMIC’s social media sites.

Mindy is a Des Moines native who graduated from Simpson College in
Indianola, lowa. Before coming to NCMIC, Mindy worked for seven years as
a claims adjuster for a large property and casualty insurance company.

Having a 10-year-old son who is active in baseball and basketball, Mindy’s
spare time is limited, but she and her family enjoy spending time together in
activities such as camping.

Mindy and her team have the detailed knowledge of the insurance industry
needed to provide the first-rate service that NCMIC is known for. As an
NCMIC policyholder, you also can be confident in knowing that Mindy and
her team truly care about helping Doctors of Chiropractic. To talk to a
member of the Insurance Client Service Center Team, call 800-247-8043.

EARN PREMIUM DISCOUNTS

With our policy, full-time D.C.s get a 5% discount (2.5% for part-time D.C.s)
for three consecutive policy years for demonstrating attendance at a
qualifying 8-hour seminar.*

Mindy McNew, Insurance Client
Service Center Team Leader

See seminar listing at right.

*Seminar discounts earned up to 30 days after the policy renewal date will apply immediately;
those earned 30+ days after the renewal date will apply at the next policy renewal date.

NCMIC
INSURANCE COMPANY
RISK MANAGEMENT

SEMINARS

October 3-4, 2015

Naperville, IL

Hosted by: lllinois Chiropractic Society

Speaker: Randy Ferrance, DC, MD

Topics: Pediatric History and Physical Exam,
Recognition of Child Abuse and Neglect,
and It May Be a Strain (8 hours)

To register: Contact ICS at 800-424-0121

October 9, 2015

Seattle, WA

Hosted by: Washington State Chiropractic
Association

Speakers/Topics: Thomas E. Hyde, DC,
DAGBSP, Soft Tissue-Sports Rehab
(4 hours)
Bart Green, DC, M.S.Ed., DACBSP,
Integrated Health Systems (5.5 hours)
Elise G. Hewitt, DC, CST, DICCP, FICC,
Pediatrics (3.5 hours)
Lori Holt, RN-BC, Emergency Office
Procedure (2 hours)

To register: Contact WSCA at 206-878-6055

October 24, 2015

King of Prussia, PA

Hosted by: Pennsylvania Chiropractic Society

Speaker: Mario Fucinari, DC, CCSP, DAAPM,
MCS-P

Topic: Medicare Guidelines and Compliance
(8 hours)

To register: Contact PCA at 717-232-5762

December 12-13, 2015

Levittown, NY

Hosted by: New York Chiropractic College,
Levittown Campus

Speaker: Mario Fucinari, DG, CCSP, DAAPM,
MCS-P

Topic: Florida Laws and Rules/
Documentation (8 hours)

To register: Contact NYCC at 800-434-3955

for additional CE SEMINAR listings, see

www.ncmic.com
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Accepting EMV “Chip” Cards:
What D.C.s Need to Know

Starting October 2015, any business that accepts credit cards must be
able to process new EMV “chip” credit cards. Learn more about how this
technology impacts your practice and your patient’s personal information:

What is EMV Technology?

The shift away from magnetic stripe credit cards to more secure EMV
“chip” cards has arrived. By the end of 2015, an estimated 70 percent of
credit cards issued in the U.S. could be EMV cards*— and that means
credit card terminals will need to change, too.

A Shift in Liability: How it Affects D.C.s

The card associations (Visa, MasterCard, Discover and American
Express) are dictating a fraud liability shift effective October 1, 2015. After
that date, if a patient attempts to pay with an EMV card and the doctor
doesn’t have the terminal to process it, the doctor could be held liable for
any resulting fraud.

How an EMV Transaction is Processed

Patients will insert their EMV card into your terminal or tap the
card on the terminal if your terminal is equipped with Near Field
Communication (NFC) technology. The chip in the EMV card encrypts
cardholder information and creates a new code for every transaction,
which reduces the risk of fraud.

After your patient’s card is inserted, the patient can provide a PIN
number to further authenticate the card. Currently, cardholder signatures
are acceptable to authenticate the transaction. However, over time, your
patients’ transactions will likely switch to PINs, as they are more secure.

Despite a brief learning curve for patients as the credit card users and
D.C.s as the businesses accepting credit cards, the transition to EMV cards
will result in increased security for cardholders and businesses.

How You Can Prepare

NCMIC Finance Corporation offers a full array of EMV-compatible and
“contactless” payment terminals as patients transition to chip cards and
digital wallets, such as Apple Pay and Google Wallet. We invite you to call
us to learn more about this technology at 1-800-396-7157, ext. 5751.

* www.creditcards.com/credit-card-news/emv-fag-chip-cards-answers-1264.php
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Prepare for the
October 2015 EMV

Deadline Today!

Get a $100 sign-up bonus & no-cost
EMV “chip” credit card terminal at
no additional cost far as long as
you process with NCMIC.

It’s the perfect time to prepare your
practice for the October 2015 EMV
deadline (see article at left). This EMV
credit card terminal accepts chip cards,
Apple Pay™, Google Wallet™ & other
“contactless” forms of payments.

See if you can save, oo ...

It’s easy to upload your current credit
card processing statement for a no-
obligation comparison. You’ll receive
a side-by-side analysis, showing how
much you’ll save.

If we can’t save you money, you’ll get
a $100 gift card.

Or, get your $100 sign-up bonus &
no-cost EMV terminal ...

Your no-cost terminal will be shipped
to your door, pre-programmed and
ready to use. Then, within 4-6 weeks,
we’ll send you a $100 cash gift card.

Learn more
about this
special EMV
terminal offer
today!

www.ncmic.com/emv
Questions? 1-800-396-7157, ext. 5751

NCMIC

Finance Corporation

This limited-time offer is available to new NCMIC
credit card processing customers only and requires
a two-year contract. An early termination fee applies.




WHAT’S NEW AT NCMIC AND IN CHIROPRACTIC
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A.M. Best Reaffirms NCMIC’s “A” Rating

NCMIC Insurance Company, again in 2015, has been awarded an ‘X’ (Excellent)

Rating by industry analyst A.M. Best for financial strength and operating performance.

(A.M. Best Ratings range from A++ to S.) Best also assigned NCMIC an “a+” (Strong)
long-term Issuer Credit Rating (ICR) with stable outlook.

NCMIC is proud of the A.M. Best ratings because we believe they signify a level
of confidence by an independent rating agency that NCMIC is managed in a
conservative manner with a very stable business model.

For more information, go to www.ncmic.com/alerts—news/

NCMIC Group, Inc.,
and NCMIC
Foundation Updates

NCMIC announced Louis Sportelli,
D.C., has retired as president of
NCMIC Group, Inc. (NCMIC) and
National Chiropractic Mutual Holding
Company (the Holding Company)
and transitioned to a new role as
president of the NCMIC Foundation, Inc. (the Foundation), a 501(c)(3) non-profit
research and education foundation. NCMIC also announced the election of Wayne
Wolfson, D.C., as president of NCMIC and the Holding Company.

“NCMIC has gone through tremendous growth and change since Dr. Sportelli
began leading the company in 1995,” noted Patrick McNerney, CEO of NCMIC.
“With the transition of Dr. Sportelli to the Foundation and the naming of Dr. Wolfson
as president of NCMIC, the chiropractic profession will not only continue to benefit
from our financial strength and customer service, but it will also benefit from an
increased focus on chiropractic research,” said McNerney.

In being named president of NCMIC, Dr. Wolfson stated, “I am deeply honored to
follow in the footsteps of Dr. Sportelli. His efforts over the past 25 years have resulted
in a truly exceptional company dedicated to protecting and supporting our profession
like no other”

For more information, go to www.ncmic.com/alerts—news/

We Are Here To Help!

Call us toll free at 1-800-247-8043
7 a.m. to 6 p.m., CT, Monday-Thursday 7 a.m. to 4:30 p.m., CT, Friday
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Send inquiries, address changes,
and correspondence to:

NCMIC Examiner P.O. Box 9118,
Des Moines, IA 50306-9118
1-800-769-2000, ext. 3945
examiner@ncmic.com
Sharon Houchin, Editor

Examiner is published quarterly for policyholders
of NCMIC’s Malpractice Insurance Plan. Articles
may not be reprinted, in part or in whole, without
the prior, express written consent of NCMIC.
Information provided in the Examiner is offered
solely for general information and educational
purposes. It is not offered as, nor does it represent,
legal advice. Neither does Examiner constitute a
guideline, practice parameter or standard of care.
You should not act or rely upon this information
without seeking the advice of an attorney. If there
is a discrepancy between Examiner and the policy,
the policy will prevail.

“We Take Care of Our Own” is a registered service
mark of NCMIC Group, Inc. and NCMIC Risk
Retention Group, Inc.

You may not use an NCMIC Group trademark or
any other NCMIC Group owned graphic symbol,
logo, icon, or company name in a manner that
would imply NCMIC Group’s affiliation with or
endorsement or sponsorship of a third party
product or service.

NCMIC Insurance Company Officers:

Rod Warren President

Bruce Beal Vice President, Claims

Matt Gustafson Vice President, Compliance
Emily Harper Corporate Secretary

Tom Riley Chief Financial Officer, Treasurer,

& Assistant Corporate Secretary

Assistant Vice Presidents:

Barb Clark Operations

Traci Galligan Human Resources
Keith Henaman Claims

David Siebert Professional Liability

Program
A.J. Simpson Customer Service
Joseph S. Soda Insurance Services
Mike Whitmer Chiropractic Insurance
Programs

National Chiropractic Mutual Holding
Company Directors

Wayne C. Wolfson, D.C., President
John J. DeMatte IV, D.C.

Claire Johnson, D.C., MSEd

Matthew H. Kowalski, D.C., D.A.B.C.O.
Vincent P. Lucido, D.C.

Mary Selly-Navarro, R.D., D.C.
Marino R. Passero, D.C.

Gary Tarola, D.C., FA.C.O.

Also, serving on the NCMIC Risk

Retention Group, Inc. board are:

Wayne C. Wolfson, D.C.; Louis Sportelli, D.C.;
Vincent P. Lucido, D.C.; Russell A. Young, Esq.,
Vermont Director; Patrick E. McNerney, Director; and
Matt Gustafson, Director.

©2015 NCMIC




Are You Covered
With Workers’
Comp Insurance?

Nearly every state requires workers’ compensation
insurance. If you have employees (or plan to hire),
you may need this important coverage that
provides coverage for workplace injuries, including:

medical cost
rehabilitation
lost wages

In addition, ask us how you may be able to avoid
an annual workers’ comp audit. An audit is
time consuming for you and your office
staff. The annual audit is usually eliminated if you
have a workers’ comp insurance policy based on
actual payroll instead of estimated payroll.

Contact us today. NCMIC

800-769-2009, ext. 8180 We Take Care of Our Owrt
agents@ncmic.com
www.ncmic.com/insurance

NCMIC Insurance Services is a license d insurance agency. Insurance covera ge is underwri itten through some o f the nation’s leading insurance carriers. CA license #0B84564. In NY: NCMIC Insurance Agency
In MI: NCMIC Insurance Services Agency, Inc. ©2015 NIS NFL 8275



YOUR QUESTIONS
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You Are Never “Off the Record” ...
You Could Even Be On the
Recording

| recently suspected a patient was
using his cell phone to record our
conversation during a patient visit.
Is this something | should be
concerned about?

Today smartphones make hidden cameras unnecessary.
Patients can use these devices to record conversations,
examinations and staff without your knowledge or consent.

It is estimated that more than 50 percent of Americans own a smartphone
and 83 percent of young adults have one.* With the imperceptible touch of
a button, what you thought was a private conversation and/or examination
between you and the patient can become a video or recording that could
be used against you.

In addition to the ethical implications of recording or videotaping
without the other party’s knowledge, these recordings present another risk.
Unauthorized video/audio recording is a violation of trust. Once this trust
is fractured, it is almost never fully repaired.

While recording or videotaping has not yet become a major issue in
chiropractic cases, it almost certainly will become a factor in more cases in
the future. The advance of technology, the breakdown of ethical boundaries,
the ease of devices and the relaxed level of respect for authority make this
an extreme likelihood.

For these reasons, it is a good idea to check your state statutes to
determine if one-sided recordings by patients are permitted in your state.

If so, you may wish to implement a “check your cell phone” policy, but
consult with your practice attorney before taking this step.

Of course, you as the practitioner, should not record others without their
awareness and permission as an ethical—and possibly a legal—matter.

In the event that you suspect an unauthorized recording by a patient,
contact an NCMIC claims professional at 800-242-4052.

Welcome to the world of smart devices.

* Pew Research Center. Mobile technology fact sheet. http://www.pewinternet.org/
fact-sheets/mobile-technology-fact-sheet
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The Benefit D.C.s Rely
on to Avoid Claims

Worried about

a touchy

situation?

Just need

advice? Call NCMIC’s

confidential Claims

Advice Hotline at 1-800-242-4052
to talk with a professional claims
representative about any concern
or situation you’re not sure how

to handle.

See Q & A for an example of how
NCMIC’s Claims Advice Hotline
has helped D.C.s like you.

Did You Know?

With NCMIC, a claim is not automatically
opened when you call us. While other
companies may set up a claim file if

you call with an incident or situation

that causes concern, our approach is
different. Your information is logged,

but not put into your claims record. This
approach helps you keep your claims-free
status, but still allows you to receive
guidance when you need it.




