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Michelle Towers, age 47, was suffering from low back pain and numbness
that radiated down her left leg when she presented to Jack Drayton, DC, at Elk
Mountain Chiropractic Clinic on April 17, 2008. She had a history of low back
pain dating back to a fall 35 years earlier. However, her symptoms were
aggravated when she lifted a heavy box of paper.

During this initial appointment, Dr. Drayton took a complete history and performed
an exam, which revealed positive Rhomberg's, Fabere’s & Lasegue’s tests. He also

PAGES took lumbar X-rays, which confirmed moderate disc degeneration.
Before Responding to
a Negative Comment .. Ms. Towers' treatment plan consisted of a lumbar side-posture adjustment, electrical

muscle stimulation, ice/heat and massage three times a week for eight weeks.

At the conclusion of the eight-week session, Ms. Towers' pain level had improved
from an “8" to a“1.” Ms. Towers then became an as-needed patient.

Chiropractic care resolved Ms. Towers' low back pain for a month or so at a time,
and she continued to treat with Dr. Drayton for another three years sporadically.
Dr. Drayton’s last adjustment to Ms. Towers was May 25, 2011, until she returned
PAGE 8 to the clinic approximately two years later, on April 2, 2013. At this point, she had

Dealing with Nonverbal moderate low back pain and minor numbness radiating down her left leg.
Communication?

Dr. Drayton Retires; Dr. Jeremy Takes Over

In the time between Ms. Towers' last visit and her 2013 return, Dr. Drayton had
retired after 45 years of practicing chiropractic, selling the clinic in December 2012
to a new doctor, Luke Jeremy, DC.

Dr. Drayton stayed on for another three months to show Dr. Jeremy how he had
operated the clinic and managed the patient load. Dr. Jeremy wanted to keep the
practice functioning in the same manner, so he sincerely appreciated Dr. Drayton’s
“We Take Care of Our Own" is a registered

service mark of NCMIC Group, Inc. and NCMIC
Risk Retention Group, Inc. Continued on Page 2
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guidance. Dr. Drayton had used an EHR system to create clinical records, and
it was included with the transfer of the practice.

While Ms. Towers was surprised to learn that Dr. Drayton had retired upon
returning to the office, she agreed to treat with Dr. Jeremy. She informed
him about the back pain she had since the prior summer, and she

shared an MRI taken by another provider.

Unfortunately, Dr. Jeremy failed to review the study, which
showed annular tears, bulges and degenerative disc disease
in her lumbar spine. Instead, he followed Dr. Drayton’'s EHR
treatment entries, and performed the same lumbar
side-posture adjustment Dr. Drayton had used in the past.

Immediately, Ms. Towers experienced excruciating pain in
response to the adjustment. Dr. Jeremy quickly applied ice
to Ms. Towers' low back to try to relieve the pain. However,
when she was unable to rise from the table after 45 minutes,
he called 911.

Patient Undergoes Surgery

The EMT transported Ms. Towers to a local hospital, where

she received an immediate MRI. Results of the MRI confirmed

a large disc extrusion at L4-5, degeneration at multiple levels,

and small dorsal annular tears at L2-3 and L3-4. Ms. Towers

was admitted and hospitalized for two days. She was then referred
to a prominent neurosurgeon.

On April 5, 2013, Ms. Towers underwent a left L4-5 microlumbar discectomy.
The neurosurgeon performed the procedure without complications.

I
What is the National
Practitioner Data Bank (NPDB)?
The NPDB is an electronic repository of payments Depending on the state, this can lead to a loss
made on behalf of healthcare providers for of credentialing from some healthcare networks,
malpractice settlements or judgments, as well a separate professional discipline allegation and

as adverse peer review actions against licenses, other consequences.
clinical privileges and professional society

memberships. At NCMIC, we make sure our doctors facing a

malpractice lawsuit understand the ramifications

Insurance companies must report all malpractice of settling their case, so they can participate in
payments and certain adverse actions, including their defense every step of the way and understand
settlements, to the NPDB. A summary of the the risks and benefits of any decision. The NCMIC
allegations, as well as the settlement/judgment policy provides for the doctor’s consent to settle
amount, may be queried by third-party payers, for every case.

state licensing boards and other entities.
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Ms. Towers was released from the hospital 36 hours later and referred to start
physical therapy in two months. Physical therapy extended eight weeks and
was considered successful.

In the fall of 2014, Michelle Towers (now the plaintiff) filed suit against
Dr. Jeremy and Elk Mountain Chiropractic Clinic. The lawsuit alleged:

The defendants failed to exercise the degree of care and skill
o expected of a reasonable, prudent healthcare provider in similar
circumstances.

Due to the defendants’ negligence, Michelle Towers suffered a

9 back injury and will incur medical expenses, lost earnings, impaired
earnings capacity, pain and suffering, disfigurement, and loss of
enjoyment of life.

The NCMIC-retained attorney met with Dr. Jeremy shortly thereafter to discuss
the allegations and to review the patient's electronic records. It was clear from
the beginning that Dr. Jeremy's inadequate recordkeeping was going to be an
issue. Not only did Dr. Jeremy fail to review Ms. Towers' MRIs, but he failed to
obtain a new written history, perform an examination or render a diagnosis,
despite the fact she had not been to the clinic for two years. Further, the
validity of the record came into question because it appeared to be a clone

of the last record created by Dr. Drayton.

Dr. Jeremy admitted he relied on Dr. Drayton’s sparse EHR notes to determine
the adjustment to perform on Ms. Towers. Dr. Jeremy simply copied the older
records and neglected to update the findings or procedures.

The case spiraled downward following Dr. Jeremy's January 5, 2015, deposition.
The NCMIC-retained defense counsel attempted to locate a chiropractic
expert to defend Dr. Jeremy's actions but couldn't find a single chiropractor
who would do so.

To maintain his credibility, Dr. Jeremy would need to concede he breached

the standard of care by failing to take an adequate written history and
examination. He also had to admit he failed to render a diagnosis on the initial
visit. However, he denied his treatment caused additional injury to the plaintiff.

In light of Dr. Jeremy's testimony, the case would be difficult to successfully
defend, especially since the first box on jury instructions read: “Did the doctor
violate the standard of care?”

Plaintiff Makes Settlement Demand

The plaintiff made a $300,000 demand shortly after Dr. Jeremy's deposition.
It was clear that Ms. Towers came to Elk Mountain Chiropractic Clinic with
problems with her low back and most likely had a herniated disc at that time.
The only hope for the defense would be to show that Dr. Jeremy’s treatment
didn't cause Ms. Towers' issues.

After a grueling mediation, both parties came to an agreement and the case
was settled for $100,000. Dr. Jeremy was relieved that the case had been
resolved, but regretful that his records crippled an otherwise defensible case.

In keeping with the National Practitioner Data Bank (NPDB) requirements (see
opposite page), NCMIC sent a malpractice payment report within the 30-day

What Can We Learn?

By Jennifer Boyd Herlihy, Boston, Massachusetts,
and Providence, Rhode Island

Russian Roulette with
Recordkeeping

In today’s hectic society, it can be
tempting to take recordkeeping
shortcuts. However, records are the
foundation of patient-centered care;
they enable continuity of care in the
event of a change in doctors; and
they are the basis for a defense in any
litigation.

In Dr. Jeremy's case, experts could
have provided opinions on the
causation of the disc, but his poor
recordkeeping made a successful
defense unlikely.

One of the pitfalls of using EHR
systems improperly is that it is easy
to copy and paste from prior visits.
If those prior visits were not well
documented, the weak records will
be perpetuated if the provider does
not improve the documentation.

Plaintiff attorneys scrutinize not only
the records for vital information, but
also for repetition and redundancy.
When these are found, the doctor’s
clinical competence comes under
scrutiny, which is very difficult for a
jury to disregard.

Standard of Care

There is not much give-and-take in the
standard of care when it comes to
recordkeeping. The quality of the record,
the content of the record and the
contemporaneous documentation of
the records are all essential.

Continued on Page 4
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grace period confirming settlement. In turn, the NPDB submitted this payment
report to Dr. Jeremy's state board of chiropractic.

Several months following the resolution of Dr. Jeremy’s lawsuit, he received a
letter from his state board of chiropractic stating that they were in receipt of
the NPDB payment report and wanted to investigate the claim. Dr. Jeremy was
ordered to send in all documentation surrounding Ms. Towers' claim, as well
as his own personal response to the allegations within 10 days. The board also
requested he send them 10 active patient files, which they named, for further
review. A hearing was scheduled to take place in three weeks.

Appropriately, Dr. Jeremy immediately contacted NCMIC regarding the board
investigation, so he could receive a defense for the board matter.

Response to the Board

NCMIC assigned the same attorney who represented Dr. Jeremy in the
malpractice case to defend him in the board matter. The attorney noted that
it was permissible under HIPAA in this state for Dr. Jeremy to share the 10
active patient files, and Dr. Jeremy did so.

Prior to the hearing, the attorney and Dr. Jeremy provided a response to

the board that conceded the doctor’s poor recordkeeping but rebutted any
allegations of harm. During the hearing that took place on September 15,
2015, Dr. Jeremy was allowed to respond to the board's harsh criticism of his
recordkeeping. According to the panel, all 10 files they reviewed were well
below the standard of care. With the help of his attorney, Dr. Jeremy explained
his reasoning behind each note.

Ultimately, Dr. Jeremy had to admit his documentation fell short of what he
was taught during chiropractic college, and he promised to change his ways.
Dr. Jeremy was advised that his case would be evaluated by the panel
members who would respond in the near future.

It was nine months before Dr. Jeremy heard anything back from his state
board. The board investigator handling this case contacted Dr. Jeremy's
NCMIC-retained attorney to propose a two-year probation period, routine
audits by the state for five years, 35 hours of recordkeeping courses to be
completed in six months, a $2,500 fine and more than $1,500 to pay for
board administrative fees.

Dr. Jeremy was astounded by the board’'s proposal and could not believe
the severity of the reprimand. After back and forth negotiations for another
few months, Dr. Jeremy agreed to complete a 35-hour recordkeeping course
within six months, accept routine audits for the next two years and pay the
board administrative fees.

What Can We Learn?

continued

Therefore, it is extremely difficult to
defend a case in which the doctor
admits to providing treatment that
doesn’'t meet the standard of care.
Through skillful negotiation by the
defense team, both the malpractice
and board cases were resolved with the
best possible outcome for Dr. Jeremy,
given the situation.

Corporation Coverage

Both individual malpractice insurance
and practice entity coverage are
essential in most cases. In this case,
Dr. Jeremy's practice was also brought
in as a defendant in the lawsuit.

Additional insurance on behalf of the
corporation may cover any alleged
negligent actions by employees.
Moreover, it may also provide greater
limits to the chiropractor in the event
of a verdict against him or her.

Counseling Sometimes Needed

It's common for a doctor not to hear
anything from a licensing board for eight
to ten months. This can take a toll on a
doctor, not knowing if he or she will have
a license in the near future. That's one
reason why the NCMIC Claims Assistance
Program can provide up to six, one-hour
counseling sessions with a licensed
and/or credentialed professional for
doctors who are experiencing the
stress of a claim.

“WHAT CAN WE LEARN?” AUTHOR

Jennifer Boyd Herlihy is a healthcare defense lawyer with the firm of Adler/Cohen/Harvey/Wakeman/
Guekguezian, LLP, located in Boston, Massachusetts and Providence, Rhode Island. She represents
chiropractors and other healthcare providers in matters related to their professional licenses and

malpractice actions. The firm’s website is www.adlercohen.com.



Good Decisions Pay ...
Dividends!

Your good decisions—choosing NCMIC's
malpractice insurance plan and practicing
sound risk management—have paid off.

You'll soon receive your 2019 NCMIC
premium dividend check in the mail.

Congratulations and enjoy ... you earned it!

Questions about
your dividend?
www.ncmic.com/dividend
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The NCMIC Malpractice Insurance Plan is underwritten by NCMIC Insurance Company. In the states of Florida and New York, the NCMIC Malpractice Insurance Plan is issued by NCMIC Risk Retention Group,
Inc. Premium dividends are not guaranteed. ©2019 NCMIC NFL 3136




fy in Examiner | Spring 2019

Before Responding
to a Negative
Comment ...

As human beings, it's our natural tendency to want Difficult Position for Doctors
to defend ourselves against unwarranted criticism.
However, as healthcare providers under the purview
of HIPAA, Doctors of Chiropractic need to guard against
that tendency when it comes to responding to negative
complaints from patients.

When a patient publicly disparages you or your practice,
you're in a Catch 22. If you fail to correct the erroneous
information, people who read the post may believe it to
be accurate. After all, they may assume you would take
the time to respond if the information was untrue.

This has increasingly come to the forefront due to the Consequently, your reputation could take a significant hit.
speed and ease of sharing negative thoughts via technology.
A disgruntled patient can quickly reach the masses with an
impulsive post. It's equally easy for you to respond with a
quick retort, advisable or not.

But HIPAA does not allow doctors to disclose protected
health information to defend themselves. In fact, the
Health and Human Services Office for Civil Rights has
brought enforcement actions against several healthcare

Unfortunately, the playing ground is not level for healthcare providers for releasing protected health information
providers. This is because a patient may post information when they attempted to defend themselves against
about their treatment or relationship with you as a health- public allegations.

care provider; however, you cannot post information that
identifies them as a patient, due to the HIPAA Privacy Rule.

NCMIC's Spring Equipment e e iy
Financing Special means ... e
NO ORIGINATION FEES

NO Payment for 90 days

¢ NO Hassle ... we'll work

NCMIC is ready to help you get the chiropractic directly with your vendor
equipment you need. Finance equipment * NO Wait ... credit decisions
before May 31, 2019, and you won't pay In as few 2S2IEeRE

origination fees, which could save you as
much as $200!

Get started at www.ncmic.com/spring .
Or, call 1-800-396-7157, ext.5381 Ngmlg

Minimum loan amount is $3,000. Equipment loans offered by NCMIC Finance Corporation (NCMIC) are subject to credit approval. NCMIC and the equipment vendor you select are separate companies, are not
agents of one another, and have no authority to bind one another to financial or other contractual obligations. Consult your attorney or financial advisor for specific legal or tax advice before entering into any
type of financing arrangement. ©2019 NCMIC NFL 5381



Example

For example, Allergy Associates, a healthcare practice that specializes in
treating individuals with allergies, recently agreed to pay $125,000 and to
adopt corrective actions to settle potential HIPAA violations.

In February 2015, an Allergy Associates' patient contacted a local television
station about a dispute between the patient and an Allergy Associates’
doctor. When the reporter asked the doctor to comment, the doctor’s
response included the patient's protected health information without

the patient's permission.

Minimize the Damage

Although your hands may be tied to some extent in responding to negative
comments about you or your practice, there are a few things you can do to
minimize the damaging effects:

If it is possible to respond to negative criticism without violating
patient confidentiality, immediately correct any factual statements
and provide a brief explanation to clarify misunderstandings.
Respond directly or use specially trained staff to let the person
know you are aware of the concerns.

Sometimes, it is not what you say but how you say it: Make sure
no statement of empathy could be interpreted as an “admission”
if the patient ever sought to bring a board action or lawsuit.

Take the high road. If the person is angry, do not engage in an
argument. Your goal should be to calm the unhappy person and
bring the situation to an amicable resolution. However, you also
want others who view the post to realize that the patient may not
have provided a fair review.

If the negative comments appear on social media, offer to go
offline with the unhappy person if the discussion escalates or
becomes unmanageable. Ask your patients to post about good
experiences with your practice. Several positive reviews will tend
to offset any negative ones.

A Social Media Policy May Be Beneficial

On a related note, it can be helpful to have a social media policy in place
at your practice before you need it. In this policy, consider limiting content
on your practice’s social media sites without your expressed permission.

Additionally, make sure to state that you have the right to monitor and take
appropriate action if your social media policies are violated. To ensure your
policy is in compliance with local, state or federal laws, ask your practice
attorney to review it and provide any needed disclaimers.

Remember, your current and future patients are paying attention to your
interactions and how you convey your caring and professionalism.

Disability
insurance
specifically for
D.Cs...
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It's easier than ever for D.C.s like you to
get the valuable disability insurance you
may need with our new and improved
online application.

In just a few seconds, you can see how
affordable it is with group rates. And if
you're ready, it takes less than 10 minutes

to apply.

with this vital insurance issued
by The Prudential Insurance Company
of America that helps protect your
ability to earn an income.

with benefits and features for your
unigue needs.

to use however you want.

Get a quote and apply today.

Questions? Call 1-800-769-2000, ext. 8509

NCMIC

Insurance Services

NCMIC Insurance Services, the exclusive agent, is a licensed
insurance agency. CA license #0B84564. In NY: NCMIC Insurance
Agency. In MI: NCMIC Insurance Services Agency, Inc. This plan is
sponsored by the National Business Assaciation for Chiropractors
(NBAC).

This plan is not available in Alaska.

This policy provides disability income insurance only. It does NOT
provide basic hospital, basic medical or major medical insurance as
defined by the New York Department of Financial Services.

North Carolina Residents: THIS IS NOT A MEDICARE SUPPLEMENT
PLAN. If you are eligible for Medicare, review the Guide to Health
Insurance for People with Medicare, which is available from the
company.

Coverage under the D.C. Long Term Disability Insurance Plan is
issued by The Prudential Insurance Company of America, Newark,
NJ. The Booklet—Certificate contains all details, including any
exclusions, limitations and restrictions which may apply. Contract

series 83500. ©2019 NFL 8509
1018121-0001-00
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Dealing With
Nonverbal
Communication

QUESTION: | was recently treating a patient who rolled his eyes as he
agreed to proceed with my recommended chiropractic treatment plan.
Normally, I can tell what a patient wants to do, but | wondered if | should
have addressed his nonverbal message specifically.

ANSWER: When a patient directly tells you that he or she will not comply with
your treatment recommendation, it is relatively straightforward to deal with.

Nonverbal communication, on the other hand, is often more subtle and
difficult to address. People continually demonstrate nonverbal actions through
their body language, facial expressions and gestures.

In this case, because the patient verbally agreed to the care, the patient may not
have been aware that he was sending out a competing nonverbal message. In
situations like this, it is advisable to:

O Acknowledge that you sense some reluctance to adhere to the a d \/ | C e ?

treatment plan. Call NCMIC's confidential
O Ask open-ended questions to determine what is holding the patient back, Claims Advice Hotline

both frgm lcomplymg angl for ;harlnglthew concgrns. Is it pecausg lthey dgnt at 1-800-242-4052 to
have faith in the care? Is it an issue with the patient’s family physician? Is it
the bias of a friend or family member?

talk with a professional
claims representative
about any concern or

situation you're not sure
O Decline to treat until there is resolution of the incongruity between verbal
, 4 how to handle.
and nonverbal cues. It's better to not accept a patient than to have a poor

outcome due to noncompliance. ]

O Document the behavior you observed and the patient’s response for
future reference.

O Reassure the patient that you are willing to talk further about the issue—even
if it's something negative they heard about chiropractic or about your practice.

Essentially, determine what the patient intended to convey, encourage them to
share any concerns and decide whether to proceed with treatment. This leads
to a more open and honest relationship between you and the patient, helping
to improve compliance with the treatment plan for the patients you decide to
treat.

Examiner is published quarterly for policyholders of NCMIC's Malpractice Insurance Plan. Articles
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-
Information provided in the Examiner is offered solely for general information and educational .k
purposes. It is not offered as, nor does it represent, legal advice. Neither does Examiner constitute
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