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COMPELLING CASE STUDIES AND PRACTICAL TIPS FOR AVOIDING A MALPRACTICE ALLEGATION

The Problem with Case Study Key Takeaways:
Sweeping Things iy
Under the Rug | :

Sally Kent worked as a chiropractic
assistant for Kit Lambey, D.C., at
Lambey Chiropractic Clinic from 1999
to 2000. At that time, she and her
husband were friends and neighbors
of Dr. Lambey and his wife.

Dr. Lambey offered his employees
free chiropractic treatment, which
Sally utilized. During her
employment, Sally started
to make inappropriate -
comments and advances
toward Dr. Lambey, hoping he
would reciprocate. Because of Sally’s
inappropriate behavior and the dissension it created in the office,

Dr. Lambey terminated her employment.

Ten years later, on April 5, 2010, Sally returned to Lambey Chiropractic

Clinic seeking chiropractic care. Her chief complaint was back pain that had

e The penalty for deceit is more
severe than for disclosing an error.

e Bad records often can be defended
but altered records cannot.

e Computer experts can retrieve
deleted or erased information.

See “What Can We Learn?” on
pages 5 and 6 for more takeaways.
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Peer Review,
Collections and

been present for the past three months. With some hesitation, Dr. Lambey Complaints ...
agreed to treat Sally for her complaints. Dr. Lambey treated Sally nine times Oh My!
from April 5, 2010, through August 27, 2010, including a three-month gap in page 8
care between April and July.
Protect Your

Dr. Lambey would use two adjustment techniques at each visit. First, he
would have Sally sit at the foot of the table, arms crossed across her chest.
He would then guide her backward until she was lying on the table. The

Practice from
These Surprising

Risks
purpose of this maneuver was to address her thoracic spine. Then, he page 12
would position her in a side-lying position, on her right side with her left leg
bent and her arms crossed. Dr. Lambey would perform two adjustments in Be Aware of This

this position to address Sally’s lumbar complaints.
Sally’s last treatment date with Dr. Lambey was on August 27, 2010. At
this visit, Sally contended that the laying-down adjustment technique was

When Discussing
Patients Online
page 16

continued on page 2
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ineffective; she experienced no release in her thoracic spine at all. As for
the side-lying adjustment, Sally said she was already sore and tense and
that the adjustment shot excruciating pain into her right leg. Dr. Lambey
assisted Sally off the table and offered her electronic muscle stimulation
and ice. However, Sally left the office stating her pain was too great for
her to receive any additional treatment.

Patient Visits ED

Because her pain persisted, Sally presented to the emergency
department of a local hospital later that day. The hospital’s
records attributed Sally’s pain onset to a misstep she took while
jogging two days earlier. The records mentioned that she had a
chiropractic visit, but they contained no accusation or even hint
that the chiropractic visit was the inciting event. Sally was
released from the emergency department with a prescription
for pain medicine, and she was instructed to follow up with her
primary care physician.

When Sally saw her primary care physician, he referred her
to Timothy North, M.D., a local orthopedic surgeon. Dr. North’s
records reflected a new version of events. He wrote that the
patient had said her low back pain began on Easter Sunday
for which she received chiropractic treatment. However,

10 days prior to seeing Dr. North, Sally claimed she awoke

with excruciating pain in her right buttock and leg. This pain
was so severe she had to go to the emergency department.
Sally told Dr. North that her pain was worse than when she

had a cesarean section.

Dr. North ordered an MRI, which was scheduled for later that Were the Doctor’s
week. The MRI showed disc degeneration at L5-S1. It also revealed Actions Malicious?
disc extrusion to the right at L5-S1, with caudal migration of the
disc fragment displacing the S1 nerve root.

The complaint alleged that Dr. Lambey
willfully created, altered, fabricated
Surgery Performed and/or destroyed the confidential patient
Dr. North recommended surgery, and he performed a right L5-S1 notes once a lawsuit was probable.

laminotomy and discectomy the next day. Sally’s post-op care didn't
go as planned—she received no relief for her leg pain.

Dr. North recommended a repeat MRI with contrast to assess whether
a retained disc fragment was causing nerve root impingement. This MRI
seemed to show a very small disc fragment or annular fragment just distal
to the disc space on the right. Dr. North recommended a second surgery
to explore removal of the suspected fragment. The second surgery was
performed on September 27, 2010, but it was no more successful than the
first surgery. Sally continued to complain of decreased sensation along the
lateral border of the right foot and the lateral right calf, as well as a tingling
sensation in her posterior right calf.
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Dr. North then recommended physical therapy to Sally. When he saw
her again in January 2011, Sally had been working out regularly. She was
running up to four miles a day and lifting weights.

Lawsuit Pursued
Dr. Lambey received a letter dated August 13, 2011, from Sally’s attorney,
putting Dr. Lambey on notice that Sally was considering legal action against
him. Sally subsequently filed a lawsuit naming Dr. Lambey and Lambey
Chiropractic Clinic as defendants. The suit claimed that Dr. Lambey’s
treatment and subsequent lack of appropriate diagnosis caused her
chronic right leg pain, loss of strength, and dysfunction.
NCMIC retained expert consultants to review Sally’s clinical records and
imaging studies. They all believed that the plaintiff (Sally) had degenerative
disc problems. It was their professional opinion that Dr. Lambey’s treatment
did not cause the disc issue requiring two surgeries, though it possibly
could have aggravated her pre-existing condition.
At the case onset, the NCMIC-retained defense attorney estimated that
Dr. Lambey had a 70 percent chance of successfully defending this claim.
He based this on the following:
¢ The plaintiff’'s past health history was complex.
e She was unable to tell the same story twice.
¢ The degenerative condition of the plaintiff’s spine pre-dated
her treatment in August 2010.

e Postings on the plaintiff’'s social networking sites depicted her
participating in activities she had testified she was unable to do,
making her credibility questionable.

“Confidential Patient Notes” Questioned

At Dr. Lambey’s deposition, the plaintiff’s attorney questioned
Dr. Lambey about his recordkeeping. This included his use of travel cards
and typewritten “confidential patient notes,” the practice’s recent adoption
of an EHR system, and his office’s staffing and patient flow.

The plaintiff’s attorney seemed most quizzical about the typewritten
notes, and he asked Dr. Lambey how and when he prepared them.

Dr. Lambey explained that using a software program on his personal
computer, he would type the notes either on the day of the patient visit or
a day or two later. Dr. Lambey mentioned these notes were not accessible
to his office staff. However, the plaintiff’s attorney remained skeptical about
their validity, origin and use.

Within weeks of Dr. Lambey’s deposition, Sally Kent amended her
complaint to also allege that Dr. Lambey willfully created, altered, fabricated
and/or destroyed the confidential patient notes once a lawsuit was probable.
The amended complaint further alleged that these actions were malicious

continued on page 4
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Spring Table
Financing Special

Payments as low as $84

Take advantage of NCMIC's lowest
payments ever on chiropractic table
loans—as low as $84 per month—
through April 30, 2015 only.

Make NO PAYMENTS for up to 90
days and pay off whenever you’d
like—without penalty.

It’s the perfect opportunity to freshen
up an old treatment room or grow
patient counts (and revenue) with

a new adjusting table.

Get Approved
Before This

Offer Expires
on April 30™,

www.ncmic.com/spring
Questions? 1-800-396-7157, ext. 5080

NCMIC

Finance Corporation

Minimum finance amount is $4,000 — maximum $25,000 per table.
A one-time $75 documentation fee is required. Equipment loans
are subject to credit approval.
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and disrupted the plaintiff’s ability to prove the malpractice
claim, making punitive damages warranted.
According to Dr. Lambey, the laptop computer with the

confidential patient notes was getting old, so he wanted to A computer forensic technician can investigate a

update the equipment. Therefore, he had all information computer’s hard drive and retrieve significant data,
from the laptop transferred to a new computer and onto an including previously deleted information.

external hard drive (EHD).

Dr. Lambey then testified that he destroyed the old laptop
and disposed of it in a dumpster. This was after he had received
the August 13, 2011, letter notifying him of the lawsuit.

Computer Forensic Technician Investigates

To defend Dr. Lambey against the spoliation of evidence
claim and request for punitive damages, the defense team
retained a computer forensic technician to inspect the external
hard drive of Dr. Lambey’s computer. Dr. Lambey confirmed
that he began using the external hard drive in 2011, which was
around the time he acquired an EHR system. During that time,
it was clear that the data, at minimum, was backed up in 2010
because it contained the 2010 confidential patient notes.

The computer technician quickly determined the external hard drive
had only 80 gigabytes (GB) of live data out of 3,000 GB capacity. The
technician found it suspicious that an external hard drive used for three
years would only contain 80 GB of live data out of a total storage capacity
of 3,000 GB. This was particularly problematic to the case because Dr.
Lambey had used the computer for both personal and business purposes.

The technician again examined the external hard drive to determine the
data’s location on the drive. In looking at the display, he could see gaps in
the storage, which meant the EHD held more than the 80 live GB of data at
some point. Seeing that data had been deleted, the technician took the
EHD to his office to conduct a more full and complete search.

Did You Know?

Forensic Review Findings
The initial findings of this forensic review suggested:

e The EHD was first utilized in June 2012—nearly one year after With NCMIC, a claim is not automatically
Dr. Lambey indicated he began using it. opened when you call us. While other

e The EHD contained the confidential patient notes for the plaintiff for companies may set up a claim file if
April through August 2010. The document properties indicated that you call with an incident or situation
the document had 10 revisions, which corresponded with it being that causes concern, our approach is
opened and closed at each of the nine office visits described in the different. Your information is logged,

but not put into your claims record. This
approach helps you keep your claims-free
status, but still allows you to receive
guidance when you need it.

document plus a tenth time when the document was downloaded
and produced to the plaintiff (when she requested a copy of her
records in July 2011).
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¢ None of Sally Kent’s documents came from the area of the hard
drive where Dr. Lambey had deleted files.

e The hard drive included two personal pictures of Sally Kent, one
downloaded in June 2010 and the other in July 2009. It appeared
that these pictures were downloaded between 3:00 and 4:00 a.m.

Forensic Findings Raise Questions

When defense counsel asked Dr. Lambey why he had Sally Kent's
pictures on his EHD, the doctor responded that he had copied all photos
from his family computer when he was going through a divorce. His wife
often went on Facebook to copy pictures of neighbors, friends and family
onto the computer. While defense counsel found this explanation plausible,
he believed it created another distraction in the case.

Further forensic review revealed the confidential patient notes on the
plaintiff were in an active editing phase between 10:02 and 10:55 p.m.,
July 14, 2011. This was the eve before he produced them to the plaintiff
and could be construed as evidence that Dr. Lambey had rewritten and
edited the notes.

The technician also found all of the plaintiff’s records had been deleted
from Dr. Lambey’s destroyed laptop, except for two Facebook pictures and
six letters Dr. Lambey had written to the plaintiff’s attorney. Defense counsel
was fearful that these findings would be sufficient to keep the claim of
spoliation/destruction of evidence alive.

In spite of these forensic findings, Dr. Lambey continued to attest that
the reason he destroyed his 2010 laptop was because it was failing and
he wanted to upgrade to an EHR system. Dr. Lambey maintained he was
a computer novice—he was naive when it came to issues of document
destruction. He was simply trying to improve the quality of his practice
when he destroyed the laptop in September 2011 (after he was notified
about the potential suit). In his defense, numerous briefs were filed and
representations made to the court and counsel as to Dr. Lambey’s position.
These documents argued vigorously that the spoliation/destruction claims
should be dismissed.

Bombshell Development

Two days prior to the final pretrial conference when the findings of
NCMIC’s retained computer forensic technician would have to be
disclosed to the plaintiff, defense counsel met again. All the issues
regarding Dr. Lambey’s records on the plaintiff were discussed.

On the morning before the final pretrial conference, defense counsel
received an email from Dr. Lambey. This email stated that Dr. Lambey
had gone into his office storage room and found the laptop he thought he
had gotten rid of. He claimed that because he had multiple laptops, he was
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What Can We Learn?

By Jennifer Boyd Herlihy, Boston, Massachusetts,
and Providence, Rhode Island

No substitute for the truth. Full and
complete disclosure is not only mandated
during any litigation, but the penalty for deceit
is more severe than the consequences of
disclosing the truth. In all cases, there is
attorney/client confidentiality that exists in
the relationship. Therefore, Dr. Lambey
should have disclosed the obvious deception
upfront. This would have allowed his attorneys
to determine the best approach rather than
to be blindsided by last-minute revelations.
Further, it compelled an otherwise defensible
case to be settled.

Punitive damages. Not always
considered in malpractice cases, punitive
damages—damages intended to deter
similar behavior—are usually imposed
when there is “willful or wanton” conduct.
The judge could find the conduct of Dr.
Lambey rose to that level. Punitive damages
are not generally covered by malpractice
insurance and are the responsibility of the
doctor. Depending on the state, punitive
awards can be many times the amount of the
award to send a message to the defendant.

Spoliation of evidence. It is often
said that bad records can be defended
but altered records cannot. Spoliation of
evidence is a serious matter not taken
lightly by courts. Not producing the evidence
is far more harmful than dealing with the
consequences of what is in the documents.
In some states, it is a felony to alter or
destroy records.

continued on page 6
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confused about which one was destroyed. Upon opening up the laptop, he
saw it included Sally’s notes, and they were identical to what was found in
the EHD examination. In this email, Dr. Lambey contended that this proved
that he didn’'t destroy the evidence like he thought he had.

Defense counsel immediately brought this bombshell development
to the attention of the NCMIC claims representative. He explained that
the judge would have to be notified of this development at the pretrial
conference, and he was concerned that it would not only negatively
impact Dr. Lambey’s credibility but also that of the defense team. It could
very well lead to an award of punitive damages, which was excluded from
Dr. Lambey’s coverage. What's more, the development could generate a
compensatory award if it raised suspicion among jurors that something
else was going on.

Case Resolves

Therefore, with Dr. Lambey’s consent, defense counsel contacted the
plaintiff’'s counsel the day before the final pretrial conference to make a
counter offer in response to a prior settlement demand. The claim settled
for roughly one half of the plaintiff’s initial settlement demand.

Legal expenses and fees to defend Dr. Lambey were $102,270.

Examiner case studies are
derived from the NCMIC claims
files. All names used in
Examiner case studies

are fictitious to protect

patient and doctor privacy.

WHAT CAN WE LEARN AUTHOR

Jennifer Boyd Herlihy is a healthcare defense lawyer
with the firm of Adler/Cohen/ Harvey/Wakeman
/Guekguezian, LLP, located in Boston, Mass., and
Providence, R.I. She represents chiropractors and
other healthcare providers in matters related to their
professional licenses and malpractice actions. The
firm’s website is www.adlercohen.com.
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What Can We Learn? cont.

Standard of care. The standard of care
in this case was not Dr. Lambey’s clinical ap-
proach but instead his documentation
because it caused the plaintiff to question
the veracity of Dr. Lambey’s explanation.

The fact that he typed the separate reports
and his staff didn’t have access to them
would not be appropriate standard of care
and became very damaging to his case.

Technology talks. What you put on your
computer can be retrieved by experts even
when you think you erased the information.
Fortunately, in this case, Sally Kent was also
less than cautious because she made claims
about her physical prowess on social media,
which was in contrast to her legal claim of
a disability.

No good deed goes unpunished. If
you previously terminated a patient for a
valid reason, remember that, and do not treat
that patient in the future. Generally, history
will repeat itself in some fashion.

Believability is critical. Most
malpractice cases are rather straightforward.
The patient alleges an injury or a violation of
a standard of care. The doctor then counters
with experts to support the appropriateness
of his or her care and processes. In contrast,
this case became more about the CREDIBILITY
of the parties involved. Juries do not like
deceitful and manipulative behavior and are
likely to punish it. Circumstantial issues
became the focus of this case due to the
doctor’s lack of honest and full disclosure.
This hampered the defense and potentially
changed the outcome of what could have
been a very defensible case. In addition, it
likely created future malpractice insurability
issues for the doctor.
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Peer Review, Collections and
Complaints ... Oh My!

By Jennifer Boyd Herlihy

| have been representing chiropractors in malpractice actions or board
complaints for 15 years now. In my experience, billing complaints, online
marketing complaints, audits (most recently Medicare) and complaints
based on peer review are of increasingly concern for D.C.s:

Collection agencies. More complaints against D.C.s are being
triggered due to the actions of their hired collection agencies. You need
to know what these agencies are saying and doing on your behalf.
Otherwise, it may lead to a board complaint against you! | recommend
you find out what the agency will be communicating with your patients,
e.g., the initial contact letter and any follow-up correspondence for
nonpayment. Keep copies of these documents in your files.

Outside billing. If you don’t do in-house billing and provide a signature
or signature stamp, which | do not recommend, you need to review bills
for accuracy. At minimum, review a random sample at regular intervals.
Further, know the codes for billing. The biggest mistake seems to come
with the initial and re-evaluation codes. These are “complexity” based,
not “time” based.

Payment discounts. If you have a “prepay discount” package or similar

plan, check your state board guidelines to determine if it's appropriate. If so,

have a documented policy that is clear to the patient. It needs to be fair and
followed to the letter of the agreement.

Online marketing. Although programs such as Groupon look like great
marketing opportunities on the surface, the problem is that the company
shares in the sales. Thus, most states consider these offers to be fee-splitting,
and therefore, illegal.

Medicare payments. Providers are now being audited on past records,
so even if your system is now compliant, you could receive repayment
requests.

Peer review. Many states consider conducting a peer review as
practicing chiropractic. Some states go as far as mandating licensure and
limiting the percentage of your practice devoted to this activity. Review the
regulations and adhere to any expert requirements for your state.

5 More Tips to Protect Your Practice

1. Regulatory updates. You can find links to every state’s board
regulations on www.fclb.org (click on the “Directory” tab). Review these
and determine when the information was last updated. The amount
of practical information varies by state, but some states even let you ask
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NCMIC
AutoPay ...

With AutoPay, you’ll never have to
worry about sending a check or calling
to make a payment for your NCMIC
Malpractice Insurance Plan premium.
Instead, it will be automatically
withdrawn from your bank account
or charged to your credit/debit card.
* Save valuable time
e Premiums applied right on the
due date
* No worries about a lapse in
coverage
» Save money on postage

Just go to “My NCMIC Login” at

www.ncmic.com and click on
“Billings and Payments” to sign up.
Or call us at 1-800-247-8043.
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specific questions of the board. You especially want to know your board’s
policy on:

¢ Recordkeeping and retention

¢ Informed consent forms

¢ Which therapeutic modalities are allowed (by whom and what

must be documented)
* Requirements for staff credentialing, if any
e CE credits for licensing renewal requirements

2. Internet. A chiropractor must be extremely careful about what they
place into the public arena. Many times, a complaint of inappropriate
conduct will include questionable content on a web page. A good rule of
thumb is to keep all Internet-based materials professional. Further, train
your staff on the potential of HIPAA violations resulting from innocent or
inadvertent postings.

3. Boundary violations. Many patient complaints center on perceived
(or real) boundary violations. The lines become further blurred if there was
a relationship, even a consensual one. A chiropractor who wants to date a
patient must end the professional relationship, refer that patient to another
practitioner, and then wait a substantial length of time before seeing him or
her socially. Some states may provide a time requirement. Regardless, the
doctor/patient relationship must end, and the referral must be made and
documented.

4, Advertising and marketing. Make sure you represent yourself and
your practice pursuant to the regulations of your state. Only offer permissible
services and be clear about your credentials—sometimes patients will claim
they thought they were being treated by an M.D. Unclear language implying
warranties or guarantees is very difficult to overcome with boards. Do not
solicit outside of board regulations, particularly in auto and personal injury
cases.

5. Facility compliance. Many states have regulations for the chiropractic
facility that require a separate facility license. This becomes more likely if it
is not a solo practice or if other professionals (e.g. a physical therapy group)
share the space. If so, consider hiring a professional to make sure that you
and your practice are compliant.

If you implement the above tips, you will be in a better position to protect
yourself from any adverse action before a board or in court. In the event
of a complaint, audit or malpractice claim, remember to contact NCMIC
immediately to verify your coverage and to assist you in any response.

Jennifer Boyd Herlihy is a healthcare defense lawyer with the firm of
Adler/Cohen/ Harvey/Wakeman/Guekguezian, LLP, located in Boston, Mass.,
and Providence, R.l. She represents chiropractors and other healthcare
providers in matters related to their professional licenses and malpractice
actions. The firm’s website is www.adlercohen.com.
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for Your
Business

Working Capital Loans from NCMIC

From time to time everyone needs an extra
boost of cash for their business.

With a Working Capital Loan from NCMIC,
you can:

¢ Bridge cash flow

e Purchase inventory

e Launch a new marketing campaign

¢ Use it for any business expenses
Get up to $20,000 cash in 48 hours or
less and choose repayment terms up to

36 months. There’s no collateral required,
no hidden fees and it takes only seconds

to apply.

Request
Working Capital
from

NCMIC Now!

www.ncmic.com/capital

Questions? 1-800-396-7157, ext. 5130

NCMIC

Finance Corporation

Working capital loans offered by NCMIC Finance Corporation are subject
to credit approval, for business purposes only and may not be used for
personal, family or household purposes. Minimum loan amount is
$5,000 — maximum $20,000.
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Say “Hello” to
Jackie Hellrung

As you go to conventions, homecomings,
vendor days and state association meetings,
say “hi” to Jackie Hellrung, a professional
relations representative with NCMIC.

She is available to answer your general
questions about NCMIC’s malpractice insurance
plan and finance products, such as credit card
processing, equipment financing and our
business credit card. You can also count on
Jackie to help you access all of NCMIC’s other
products and services.

Before joining NCMIC, Jackie worked as a sales representative at a
position where she traveled 100 percent of the time, as well as an event
manager producing live events. These included A-list concerts to
presidential visits to sporting events to conferences, trade shows and
conventions.

Jackie was born in Wisconsin and lived in Arizona before moving to
lowa. She has a daughter, Ashley, who is a massage therapist, and a son,
Andrew, who is studying at the University of lowa.

Jackie has traveled to Italy, St. Maarten and Mexico, and she even
lived in Switzerland for a time. She enjoys running with her two Siberian
Huskies, volunteering and attending cultural events around town.

Her background provides a nice compliment to NCMIC’s already
well-rounded expertise at chiropractic events. Whether you are an existing
policyholder or a doctor interested in becoming one, you can count on
Jackie to provide the top-notch service that NCMIC is known for.

Jackie Hellrung, Professional
Relations Representative

RISK MANAGEMENT SEMINARS

EARN PREMIUM DISCOUNTS

With our policy, full-time D.C.s get a 5% discount (2.5% for part-time D.C.s)
for three consecutive policy years for demonstrating attendance at a qualifying
8-hour seminar.”

See seminar listing at right.

NCMIC
INSURANCE COMPANY
RISK MANAGEMENT

SEMINARS

April 25-26, 2015

Wichita, KS

Hosted by: Kansas Chiropractic Association
Speakers: Stephen M. Savoie, DC, FACO

Topics: Recordkeeping and Documentation
(12 hours)

To register: 785-233-0697

May 2, 2015
Reno, NV
Hosted by: Nevada Chiropractic Association

Speaker: Mario Fucinari, DC, CCSP,
DAAPM, MCS-P

Topics: ICD-10 (8 hours)
To register: 702-233-2288

May 15-17, 2015
Hilton Head, SC
Hosted by: Georgia Chiropractic Association

Speaker: Mario Fucinari, DC, CCSP,
DAAPM, MCS-P

Topics: ICD-10 and Rehabilitation (8 hours)
To register: 770-723-1100

May 16, 2015

Casper, WY

Hosted by: Wyoming Chiropractic Association
Speaker: David R. Seaman, DC, MS, DABCN
Topics: Nutrition (8 hours)

To register: 307-315-2265

for additional CE SEMINAR listings, see

www.ncmic.com

*Seminar discounts earned up to 30 days after the policy
renewal date will apply immediately; those earned 30+ days after
the renewal date will apply at the next policy renewal date.
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“I don’t know of any other company that
gives back through a premium dividend.
With NCMIC, you support the company
and they support you.”

John D’Amanda, D.C., Cross Roads, Texas

lt’s true. NCMIC is

the one and only
malpractice insurance
company to return a
premium dividend

to its chiropractic
malpractice insurance
policyholders. This is
our nineteenth
consecutive year of
giving back through
a premium dividend.

If you have questions about your dividend, please call an NCMIC client
representative toll free at 800-769-2000, ext. 3945, or
visit www.ncmic.com/dividend.
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Protect Your Practice from
These Surprising Risks

Risk can creep into your practice in surprising ways. In
addition to malpractice risk, your practice has exposures
such as equipment usage, proper access, unlawful entry,
theft and fire.

Internal Risks

As the doctor, the onus is on you to make sure that the practice
environment poses no danger to others. Floor surfaces, fixtures and fittings,
equipment, etc., must be properly maintained to avoid causing harm.

This duty of care extends to all foreseeable risks. Keep in mind that
courts have ruled that “foreseeable” even includes events that at first
glance appear unpredictable:

e Be aware of childish curiosity. Children are attracted to color and

movement. A fish tank in your waiting room is a prime example of
an enticing, irresistible attraction that could be brought down by an
excited child. Another example is a table with a floor-operated pedal
that a curious child could inadvertently move.

¢ Watch for uneven surfaces. A change in level or grip between two

surfaces can easily go unnoticed until it’s too late. If you can't smooth
out an uneven surface, display signage to alert others. Similarly,
frayed mats and rugs are dangers.

e Take care with glass. Large expanses of clear glass can escape

the attention of a distracted patient or pedestrian. Example: Someone
could mistakenly try to walk through a glass door.

¢ Invest in equipment. When choosing equipment, look for quality.

For example, an older table, if not properly maintained, could collapse
and cause injury.

e Maintain a proper inventory of all office equipment and contents

and keep valuable documents in a safe place.

External Risks
Ensuring the safety of your staff, patients and visitors may extend to
the external areas of your practice. It is a good idea to thoroughly (and
regularly) inspect your property. In addition, security measures can help
protect your practice from slips and falls, intrusion or damage. In some
cases, the building owner may be responsible. However, when this is not
the case, consider the following and correct any deficiencies immediately.
¢ Light the way. If you treat patients outside of daylight hours, it’s your
responsibility to adequately light the perimeter of the premises,
walkways, etc. Such lighting also deters would-be trespassers and
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Don’t miss these
popular posts and
much more:

Are D.C.s Protected by Good
Samaritan Laws?

How to Handle a Negative Social
Media Comment

Medicare Pointers

What to Do When a Patient
Complains about Another Doctor

10-Point, Practice-Saving Checklist
Apology—Good or Bad Idea?

Is It Time to Give Informed
Consent Another Look?

Is Square® the Right Payment
Choice for D.C.s?

Visit our website at:
www.ncmic.com/prc/blog/
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criminal activity.

¢ Avoid slips and falls. A pothole, loose stones, cracked pavement in
the parking lot and icy walkways are obvious dangers. The property
perimeter can bring hazards, too. For example, overgrown shrubbery
can interfere with drivers’ line of sight and provide a concealed space
for thieves.

e Secure all access points. Unlawful entry leading to theft is another
often overlooked risk. Strong doors and windows fitted with deadlocks
or deadbolts are just a start. It's equally important to secure weak
entry points such as skylights or adjoining walls.

¢ Monitor key codes. Log all keys and codes given to trusted
employees. Codes should be changed regularly. Consider limiting
access to areas of your practice according to need.

¢ Consider cameras. Closed circuit cameras have become more
affordable and can both prevent and play a key role in evidence
gathering in the case of crime. (However, make sure to protect
patient privacy.)

e Add sighage. Security system signage lets would-be intruders know
that your property is protected and monitored.

¢ Don’t invite break-ins. Avoid leaving valuable items visible through
windows. If you have a cash drawer, leave the draw open after hours
to show that it's empty. Where appropriate, move display stock out of
view at night. Lock up cash and electronics after hours.

Insurance and Other Ways to Help Offset Financial Risks

An unexpected loss could cause your practice to temporarily close, move
to a new location or permanently shut down. The first line of financial risk
protection is to make sure you're covered in the event of an emergency.
What we're really talking about is protecting your assets.

A good starting place is malpractice insurance, available through NCMIC.
However, it's important to know that malpractice insurance doesn’t cover
everything. That’'s why it's a good idea to consider general liability coverage,
which protects you against more general claims, such as someone falling
on your premises, or fire damage to a property you rent. In addition to
health insurance to provide protection in case of a catastrophic illness or
injury, disability insurance provides monthly benefits if you become injured
or disabled.

Another way you can protect your practice is through careful finances.
One of the best ways to protect your practice is to stay in business. Start
by setting aside several months of living expenses for your personal and
business needs in case of an emergency. Many advisors suggest six months.

The Bottom Line

D.C.s take risks every day. You need to provide yourself and your
business with the space and care that keeps you, your staff and your
patients safe.
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What : .
Should /"%
You Do?

When managing
your risks, make sure
you have the right
insurance in place.

At NCMIC Insurance
Services, our
experienced agents
work with D.C.s like
you every day and understand the unique
situations and risks you may encounter.
We can discuss the coverages you may
need to protect your practice and your
personal belongings.

Because NCMIC Insurance Services is
an independent insurance agency, we have
access to many of the nation's leading
insurance companies. This nationwide
network enables us to provide you with
options for both coverage and premium.

While other independent insurance
agencies may offer products and services
from several insurance companies, not all
of them have the same broad access that's
available through NCMIC.

For a no-obligation
insurance review, contact
one our agents today.
1-800-990-7002, ext. 8275

www.ncmic.com/insurance
agents@ncmic.com

NCMIC

Insurance Services

NCMIC Insurance Services is a licensed, full-service insurance agency.
Insurance coverage is underwritten through some of the industry's leading
insurance carriers. CA license #0B84564.



www.ncmic.com/insurance

WHAT’S NEW AT NCMIC AND IN CHIROPRACTIC
Examiner

Declarations Page Now with Renewal Notice

Because many D.C.s are required to provide proof of coverage to third parties
before their policy renewal date, you will now receive your upcoming renewal
declarations page with your renewal invoice—approximately 45 days prior to your
renewal date. Please note: your renewal coverage will not become effective until the
renewal premium is paid.

Now Online

You'll also be able to access your declarations page online by logging into your
My NCMIC account at www.ncmic.com. (You'll need to register unless you registered
an account on or after 8/18/14.)

To register, go to “My NCMIC Login” of ncmic.com. In addition to your personal
information, please have the following information at hand:

¢ Your policy number (You'll find your policy number on your most recent

invoice or your policy Declarations Page)
* The last four digits of your Social Security Number
¢ Your policy zip code.

Please note: Your registration is complete when you open the confirmation email
from “MyNCMIC @ncmic.com” and select the “activate my account” link.

How NCMIC’s Unique Viewpoint Benefits You

At NCMIC, our know-how may help you avoid a claim. That’s a big advantage for

our doctors—even if they never face a malpractice allegation or board complaint.

NCMIC has seen just about every type of allegation, since we have been

defending chiropractors since 1946. We continually evaluate claims data and trends
to give our doctors top-notch resources, including:

e Examiner magazine. Real-life case studies from the NCMIC files let you learn
from the experiences of other doctors. You'll also find articles with strategies for
avoiding a malpractice allegation or board complaint. Our doctors attest to it:
95% of those who review the Examiner find it “Valuable.”™

¢ Claims Advice Hotline. Our on-site professional claims representatives
have a superior understanding of chiropractic malpractice claims and will
confidentially talk you through a potential claims situation—including the many
clinical, relationship and legal issues often involved. Countless D.C.s have
averted a lawsuit by calling the Hotline.

¢ Continuing education. In today’s society, even well-respected, highly-
knowledgeable chiropractors get sued. Our seminars and monographs offer
you insights that can help protect your reputation and practice.

Assisting our doctors before a claim is just one more way “We Take Care of
Our Own.®”

* Based on an NCMIC policyholder survey conducted by Ward Group, the leading provider of
benchmarking and best practices research studies for insurance companies. For more information
about Ward Group, visit www.wardinc.com.
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Does Your Insurance Provide the Right Coverage?

Take This

Growing a successful practice requires a significant investment of time, planning
and money. It's important to protect what you've work so hard to build. When
the unexpected happens, make sure you have the right insurance coverage.

Take this short quiz to see how well you understand some of the basic policies
needed by many D.C.s.

g——

_/’

What insurance policy provides coverage for:

Choose from one
of these

insurance policies:

1. A patient or other visitor slips and is injured at your practice.

2. An employee trips over a cord in your practice

A. Malpractice
B. General Liability

C. Workers’ Compensation

3. A former employee files a lawsuit for wrongful termination.

4. An employee is in an auto accident while driving a personal car

to the bank to make the daily deposit for the practice. .
D. Employment Practices

5. You must appear before your state licensing board on an Liability
allegation made about your practice. E. Hired/Non-Owned Auto

/ \
Sometimes it’s important to know what ISN’T covered as well
as what IS covered in your insurance policy.

If you have questions about your current coverage, contact a licensed insurance agent
at NCMIC by calling 800-990-7002, ext. 8275 or by email at agents@ncmic.com.

CORRECT Answers

. B Your general liability policy typically provides coverage if someone (patient, visitor or just a passerby) is injured on your premises.

N =

C Workers’ compensation insurance provides benefits if an employee suffers a work-related injury or iliness.

3. D Employment practices liability insurance provides coverage for a wide range of employee lawsuits including wrongful termination,
sexual harassment, discrimination and more.

4. E Anhired/non-owned auto endorsement provides coverage for your practice when vehicles that are owned by employees are used on behalf
of the company.

5. A An NCMIC malpractice insurance policy provides reimbursement toward your defense costs for appearances before a state licensing board.

NCMIC Insurance Services is a licensed, full-service insurance agency. Insurance coverage is underwritten through some of the industry’s leading insurance carriers.
CA license #0B84564.
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YOUR QUESTIONS
Examiner

| like to chat on social media sites (e.qg.,
Twitter and Facebook) with colleagues about
difficult cases. | always remove the patient’s
name from any discussions. Anything else

I should be aware of?

G

The most important thing to remember is that even an
inadvertent, seemingly innocuous disclosure of a patient’s
protected health information (PHI) through social media can get

you in trouble with HIPAA, state privacy laws and state chiropractic boards.

PHI is defined under HIPAA that which is in part:

* Created or received by a doctor.

* Relates to the health or condition of an individual.

¢ |dentifies the individual (or there is reason to believe the information
can be used to identify the individual).

e |s transmitted by or maintained in electronic media, or transmitted
or maintained in another form or medium.

Under HIPAA, a doctor may use and disclose PHI for “treatment,
payment or healthcare operations,” but doing so through social media
does not qualify. If a doctor were to use or disclose a patient’s PHI
without permission, this would be a violation of HIPAA—and likely state
law as well.

To be able to use this information without the patient’s consent, a doctor
must modify what is released so the patient is not identifiable. It is pretty
straightforward that a doctor must remove the patient’s name, geographic
information, dates (e.g. birth date and dates of care), telephone and fax
numbers, email addresses, Social Security number, clinical record
number, and images of the patient’s face. Where it gets tricky, especially
considering the amount of information available on the Internet, is that a
doctor must also remove “other unique identifying numbers, characteristics
or codes.” Even seemingly insignificant information put into a search
engine may produce “hits” that can make it difficult to comply with HIPAAs
standards.

Doctors face multiple penalties for not complying. Not only can the
federal government impose civil and criminal sanctions under HIPAA,
individual states can enforce penalties that vary from state to state. The
patient also may sue for privacy violations. Although HIPAA does not
afford patients the right to bring a private cause of action against a doctor,
state law often allows it.

Also, state boards often have the right to impose penalties for privacy
violations. These can include suspension or termination of a doctor’s

license. Even doctors who “like,” “share,” “re-tweet,” or comment on
inappropriate social media posts can be reprimanded.
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The Benefit D.C.s Rely on
to Avoid Claims

Worried about a touchy situation?
Just need advice? Call NCMIC’s
confidential Claims Advice Hotline
at 1-800-242-4052 to talk with a
professional claims representative
about any concern or situation
you’re not sure how to handle.

See Q & A for an example of how
NCMIC’s Claims Advice Hotline
has helped D.C.s like you.

Begin with the

End in Mind

When someone enters your name into
a search engine, you want them to see
your professional accomplishments—
not articles reporting on your
inappropriate posts.




