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Doctor Walks Tightrope in Response
to Patient Emails
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Tips for Documenting Calls

Jill Waterman was referred to Jon Gillet, DC, by her primary care doctor after
a minor vehicle accident in early 2011. At the time, Ms. Waterman was critical
of the care rendered by her previous chiropractors.

Ms. Waterman's condition significantly improved after a couple of months of
treatment with Dr. Gillet. On July 15, 2011, he dismissed her from care for the
injuries she suffered from the car accident, with instructions to return for
maintenance care as needed.

PAGE 6 Three days later, Ms. Waterman emailed Dr. Gillet to ask if his email was private,
Receive 5% Off Your and he replied that it was. Ms. Waterman then asked him to be her personal
Malpractice Insurance hi . . .
chiropractor for weekly maintenance care, as no other chiropractor could get it
right. Dr. Gillet was flattered and responded that he would.

Ms. Waterman attended her first maintenance appointment, consisting primarily
of stretching and flexibility exercises, on July 27, 2011. Dr. Gillet documented that
Ms. Waterman tolerated the session well.

Later that day, Ms. Waterman emailed Dr. Gillet 12 provocative photographs with
the comment, “I hope you like these. Let me know if they're any good! Have fun!”

Dr. Gillet replied, "OMG!!I" and “Amazing!!!”
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Does Your Front Desk Employee Early the next morning, Dr. Gillet emailed Ms. Waterman that he couldn't get over
Increase Your Malpractice Risk? her sexy photos, but they “couldn’t do this.” Dr. Gillet promised he'd never share the
pictures, and he would look forward to their continued visits—even more so now.

Ms. Waterman and Dr. Gillet exchanged several emails that morning, including one
in which Dr. Gillet stated, “I just keep envisioning what other photos may have been
taken!l Ahhhh!ll But alas......"” Twenty-three minutes later, Ms. Waterman replied,
“Which panties do you prefer—grey or purple?” Attached to the email were eight
photos of Ms. Waterman wearing nothing but panties.

Between August and October 2011, Ms. Waterman and Dr. Gillet exchanged many

"We Take Care of Our Own'’is a registered more emails, several of which included photos and were flirtatious in nature. On
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October 25, 2011, Ms. Waterman emailed, “I've never been so attracted to a
man in my entire life. | find everything about you fascinating.”

After Ms. Waterman's November 1, 2011, appointment, she emailed Dr. Gillet
that she wished she knew how he felt about her. Dr. Gillet responded that
although she was a beautiful woman, he was her doctor and a happily
married man and he wanted to keep it that way. He added that he would
see her the following week. Ms. Waterman continued to attend her weekly
appointments with Dr. Gillet—and to send him similar emails periodically.

Dr. Gillet Addresses Impropriety More Forthrightly

Dr. Gillet discontinued responding to Ms. Waterman's emails after his
November 1 reply. However, on December 6, 2011, he emailed, “The reason
| have not responded to your emails is | don't believe it is appropriate. Our
conversations need to be kept within the office. If you respect my wishes, we
can continue our doctor/patient relationship. If not, I can recommend some
other chiropractors. If you are okay with my request, we can continue within
the confines of the parameters | stated earlier.”

Despite this message, Ms. Waterman continued to send Dr. Gillet flirtatious,
nontreatment-related emails every week or so through January 27, 2012.

At that point, he responded with essentially the same message as before.
Ms. Waterman replied, “Wow! I'm embarrassed,” but she continued to attend
her weekly appointments.

In early February 2012, Ms. Waterman emailed Dr. Gillet, asking him to
conduct their next appointment at a hotel. Dr. Gillet replied: “Ms. Waterman,
| have been clear on multiple occasions, both in email and verbally, that this
situation is completely inappropriate and wrong. | am a happily married man.
Respect that. | am your doctor. Please respect that. | will keep this between
us and be your doctor but only if you conduct yourself within the parameters
| set forth.” Ms. Waterman continued going to her weekly appointments.

On February 25, 2012, Ms. Waterman emailed Dr. Gillet, saying it was critical
that he call her because her husband, Mick, found out about the prior emails.
That day Dr. Gillet sent Ms. Waterman both an email and a certified letter
dismissing her as a patient. Ms. Waterman responded to his email
acknowledging the dismissal. She said she explained to Mick her interest in
Dr. Gillet was unrequited, and she told her husband to stay away from him.

Later that day, Dr. Gillet left his office and was met by Mick who said he
had hacked into his wife's email and discovered that Dr. Gillet had been
corresponding with her. Dr. Gillet told Mick that if he read the emails,
he would know there was nothing going on between them and that

Ms. Waterman's overtures had been rejected.

The next day Dr. Gillet emailed Mick a copy of the prior dismissal letter sent
to his wife and a comment that Ms. Waterman had harassed him. He also
attached multiple emails exchanged between him and Ms. Waterman.

On February 28, 2012, Ms. Waterman emailed Dr. Gillet to tell him she found
his emails to Mick, adding that she had no idea her presence was so
abhorrent to him. Fearing the allegations would surface or he would be
served with a lawsuit, Dr. Gillet revealed the flirtatious emails and photos to
his mother, who worked in the clinic, and to his wife.

What Can We Learn?

By Jennifer Boyd Herlihy, Boston, Massachusetts,
and Providence, Rhode Island

Adulation

In this case, the doctor was aware that
Ms. Waterman's actions were improper,

but he chose to ignore the signs of a risky
situation. Patients necessitating caution
include:

e The previous doctor basher who
talks poorly about other doctors.
Check your ego or you soon may join
the list.

¢ The flatterer who initially shows you
unabashed enthusiasm. These
patients know you are the one—until
you aren't.

e The scholar who researches every
nuance and wants to direct all
decisions. Encourage patient
participation, but not dominance,
over decisions.

e The sexually aggressive. See “Failure
to Act” below.

Failure to Act

Although the doctor in this case did not
engage in an actual sexual encounter with
the patient, his long and inappropriate
virtual relationship could have easily
ruined his practice and reputation, not
to mention caused marital and legal woes.
At the first sign of sexually aggressive
behavior, in person or otherwise, stop the
behavior. Further, consider immediate
referral of the patient, depending on how
egregious the behavior is. If you decide to
continue seeing the patient, a chaperone
is recommended for all further visits. It is
the patient's word against yours.
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Lawsuit Ensues
About a month later, Dr. Gillet received two emails from attorney Sally Lee:

O The first email stated that Ms. Lee had been retained by Ms. Waterman
(now the plaintiff) to address concerns about Dr. Gillet's clinical
treatment and his breach of patient confidentiality. Ms. Lee asked
Dr. Gillet for his malpractice insurance information.

© The second email indicated that Ms. Waterman wanted to contact
Dr. Gillet confidentially and resolve the matter privately.

When Dr. Gillet received this correspondence, he contacted NCMIC, his
malpractice insurance carrier. An NCMIC representative contacted Ms. Lee
on March 20, 2012, requesting a detailed narrative of Ms. Waterman's
allegations and the documentation to support those allegations.

No further communication occurred until November 21, 2012, when Dr. Gillet
received a letter from Ms. Lee. The letter contended Ms. Waterman suffered
physically and emotionally from the chiropractic treatment, and Dr. Gillet's
disclosure of confidential patient information caused her substantial harm as
it led to physical abuse by her husband. The letter stated Ms. Lee would send
a detailed demand letter within the next week.

Nonetheless, it wasn't until February 21, 2013, that Ms. Lee faxed a complaint
to NCMIC captioned "jill Waterman v. Jon Gillet, D.C.,” which indicated her
intent to file the action on the following day. However, the complaint said that
Ms. Lee was open to discussion to resolve the matter.

At that point, NCMIC retained Floyd Andrews as defense counsel who asked
Dr. Gillet how he would like to resolve the matter. Recognizing his standing in
the community could be adversely affected by the allegations, Dr. Gillet said
he would like to have it handled as quickly as possible.

Mr. Andrews proposed mediation, and Ms. Lee initially agreed but later declined
as her client did not want to contribute toward mediation costs. Mr. Andrews
advised against paying the entire mediation costs as the defense would appear
too eager to resolve the claim. Consequently, no mediation was held.

In December 2013, Ms. Waterman finally provided her written discovery
responses. Because she claimed damages of more than $400,000, an early
resolution seemed unlikely. Therefore, the defense team saw no downside
with deposing Ms. Waterman. However, repeated requests to set the deposition
date went unheeded. On April 28, 2014, plaintiff attorney Lee finally contacted
defense counsel—not to schedule the deposition but to advise she was
withdrawing as Ms. Waterman's attorney. Mr. Andrews never received notice
of a new plaintiff counsel, so he proceeded to communicate with Ms. Lee in
the meantime.

OnJune 12, 2014, Ms. Lee inquired if there was any interest in resolving the
matter. Defense counsel responded that he was willing to listen, but he didn't
believe the plaintiff had a good case in terms of liability, causation or damages.

After much back and forth, the case ultimately settled for $3,500 after Dr. Gillet
provided his written consent. NCMIC's legal costs to defend the claim were just
under $25,000.

What Can We Learn?

continued

Reputation Cost

Think about the “cost” to your practice if
publicity is generated by an inappropriate
encounter. Restoring your reputation is
almost impossible because the negative
seed of unprofessional conduct has been
planted. Even patients who have been
longtime patients may wonder if the
rumors were true.

Malpractice

While this case was not a traditional
malpractice case where harm was alleged,
the patient did allege emotional distress.
Imagine a jury learning that the doctor did
not stop the inappropriate behavior but
allowed it to continue for many months.
The doctor’s behavior was so unacceptable
that his board of examiners likely would
have initiated disciplinary proceedings.

HIPAA Violation

Without an authorization to do so,
providing the patient’s dismissal letter
to her husband would be a breach of
HIPAA requirements.

Jennifer Boyd Herlihy is a healthcare defense
lawyer with the firm of Adler/Cohen/Harvey/
Wakeman/Guekguezian, LLP, located in Boston,
Massachusetts and Providence, Rhode Island.
She represents chiropractors and other
healthcare providers in matters related to their
professional licenses and malpractice actions.
The firm’s website is www.adlercohen.com.
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Tips for
Documenting Calls

4

You take the time to carefully document patient visits; make sure to
take that same care to document patient phone calls.

Like other documentation, the common rule when it comes to telephone call
documentation is that if it is not documented, it did not happen. Therefore,
every clinically relevant telephone call should be documented.

It is recommended that you establish call documentation protocols for your
practice. Protocols allow for clear and timely documentation that can help
avoid disagreements over what was said.

Here are tips to establish call documentation protocols at your practice:

Be proactive regarding call documentation by developing a policy and
corresponding procedures.

O Train staff members in telephone protocols and authorize them to
interrupt you as necessary

© Provide any nonclinical staff with guidelines to appropriately respond
to urgent care concerns

Be specific.
© Record the content of the call in the patient’s record

o Include any instructions provided and the patient's understanding
of that information

© Include your name—or the name of the staff member who took the call
—and information about the patient's requests, concerns and issues

© Document all follow-up conversations and calls concerning previously
discussed problems, recommendations and test results

© Document calls and conversations with family members (including the
name of the person who called and their relationship to the patient)

© Rather than ask patients to call back later, advise them of when you will
be available to return the call and confirm the number to reach them

Periodically review the telephone responses and documentation to
bring to light situations in which additional staff training or policy revisions
may be required.

Call documentation is an essential opportunity to document communications
with patients, leading to more complete and accurate clinical records. (Please
see the back page of this issue for a related article.)

SHOULD |
BE WRITING
THIS DOWN?

AutoPay ...

With AutoPay, you'll never have to
worry about sending a check or
calling to make a payment for your
NCMIC Malpractice Insurance
Plan premium. Instead, it will be
automatically withdrawn from your
bank account or charged to your
credit/debit card.

e Save valuable time

e Premiums applied right
on the due date

e No worries about a lapse
in coverage
e Save money on postage

Just go to “My NCMIC Login"

at www.ncmic.com and click on
“Billings and Payments” to sign
up. Or call us at 1-800-247-8043.



NCMIC Foundation
Announces McAndrews'’
Award Recipient

NCMIC Foundation has announced Brent David Leininger,
DC, MS, as the 2018 recipient of the Jerome F.
McAndrews, DC, Memorial Research Fund Award.

The award was presented on March 9, 2018, at the
Association of Chiropractic Colleges Educational
Conference and Research Agenda Conference (ACC-RAC).

Dr. Leininger earned his Doctorate of Chiropractic degree
from Palmer College of Chiropractic and his Master's Degree
in clinical research from the University of Minnesota. He is
currently an assistant professor at the University of
Minnesota within the Integrative Health & Wellbeing
Research Program at the Earl E. Bakken Center for
Spirituality & Healing. He also holds a National Institute
of Health (NIH) career development award (KO1) and is
pursuing a Ph.D. in health policy and management.

Dr. Leininger is a coinvestigator for the NIH-funded clinical
trial on Spinal Manipulation and Patient Self-Management
to Prevent Back Pain Chronicity-PACBACK study, which will
enroll approximately 1,200 participants. This trial represents
collaboration between researchers from several universities
including the University of Minnesota, the University of
Pittsburgh and the University of Washington.*

Other important research currently being conducted by
Dr. Leininger includes:

Mindful Movement for Physical Activity and
Wellbeing in Older Adults: A Community-Based
Randomized Hybrid Effectiveness-Implementation
Study

Cost Effectiveness of Spinal Manipulation, Exercise
and Self-Management for Spine Pain Using an
Individual Patient Data Meta-analysis Approach

Additionally, Dr. Leininger has extensively published and
presented on topics in sufficient breadth and depth to
advance scientific information, promote high ethical standards
and contribute to practical applications to chiropractic practice.

Shown from left to right are: NCMIC President Wayne Wolfson, DC, McAndrews Award

Recipient Brent Leininger, DC, MS, and NCMIC Chief Executive Officer Mike McCoy.

The Jerome F. McAndrews, DC, Memorial Research Fund was
created by the NCMIC Foundation to honor Dr. McAndrews'
longtime support of the scientific and practical advancement
of the study of chiropractic. Past recipients of this award are:

William B. Weeks, MD, PhD, MBA (2016)

North Carolina Employee Health Plan Research
Study Group (2015)

Robert Mootz, DC (2014)

James Whedon, DC, MS (2013)
Pierre Coté, DC, PhD (2011)
Deborah Kopansky-Giles, DC (2010)
Sidney Rubinstein, DC, PhD (2009)
Simon Dagenais, DC, PhD (2008)

For more information about the Foundation, go to
www.ncmicfoundation.org/what-we-fund.

* Other collaborators on the research project include Oregon Health &
Sciences University, Duke University and the University of North Texas.

Dr. DeMatte IV and Dr. Tarola Re-elected to the Board

John DeMatte IV, DC, and Gary Tarola, DC, F.A.C.O., were re-elected to the board of directors of National
Chiropractic Mutual Holding Company during the annual meeting on April 16, 2018, in Clive, lowa.
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Earn 5% Off Your
Malpractice Insurance
While Getting Your CEs

Your 5% risk management discount (2.5% for part-time D.C.s)
applies for 3 consecutive policy years for completing at least 8

hours of qualifying courses—online and/or onsite.

July 21-22, 2018, Levittown, New York
U0 New York Chiropractic College—Levittown

“A Focus on Female Health: Tweens, Teens and
Young Adults” (12 hours)

Kristina L. Petrocco-Napuli, DC, MS, FICC
800-434-3955

September 22-23, 2018, Seneca Falls

U New York Chiropractic College—Seneca Falls
"Professional Boundaries and Documentation” (8 hours)
James Demetrious, DC, FACO
800-434-3955

Following are just a few of the qualifying risk management courses available
through Cleveland University—Kansas City, National University of Health
Sciences, New York Chiropractic College, Northwestern Health Sciences
University, University of Bridgeport College of Chiropractic and University of
Western States:

New York Chiropractic College

“Domestic Violence—What Every Doctor of Chiropractic
Must Know” (1T Hour)

National University of Health Sciences

“The Significance of Chiropractic Clinical Documentation in
an Era of Accountability” (2 hours)

Northwestern Health Sciences University
“Conversations on Culture—African/American” (2 hours)

For a complete listing of upcoming risk management seminars, go to the
“Events” section of www.ncmic.com; for a complete listing of online courses,
go to www.ncmic.com/ce.

HOW

to Get Your

5% Premium
Discount

Complete at least
8 hours of qualifying
courses—online and/or

onsite—any combination
of hours will apply

Send your CE
documentation to

|lholt@ncmic.com

NCMIC will apply the
discount to your policy

upon renewal”

Example:

You take 4 hours of an NCMIC-approved
seminar at a state association event
and 4 hours of online courses (listing
available at www.ncmic.com/ce). Since
you have completed a total of 8 hours,
you can submit your CE documentation
to initiate your discount.

*Seminar discounts earned up to 30 days after
the policy renewal date will apply immediately;
those earned 30+ days after the renewal date
will apply at the next policy renewal date.

Online programming is available through third
parties, and course content is not owned or
controlled by NCMIC.



With the MilesAway’ credit card, earn

Double Points for

every Standard Process purchase!

CHIROPRACTIC Miles Away’

Health & Wellness -, BusiNessCaRro

mastercard

From now until August 31, 2018, you'll earn DOUBLE POINTS when you buy Standard
Process whole food-based supplements with the MilesAway business credit card.

MilesAway cardholders enjoy . ..
¢ No annual fee.
¢ 0% introductory APR for 6 months on purchases, then a low, ongoing APR of Prime + 9.99%.

e Cash back, gift cards and travel rewards. Redeem points for airfare, cruises, vacation
packages, hotel stays and car rentals. Or, choose gift cards, merchandise or cash back in the
form of a statement credit.

¢ Ultimate point flexibility. Redeem exact points or use a combination of points and your own
cash for your choice of rewards!

Learn more about this special MilesAway DOUBLE POINTS
offer now.

NOT A ALREADY A

MilesAway cardholder? MilesAway cardholder?

MilesAway is a registered trademark of NCMIC Finance Corporation, the card issuer. Other trademarks are the property of their respective

owners. You'll earn double MilesAway points (2 points) for every $1 spent on Standard Process products. Double points will end 08/31/2018. ®
This offer cannot be combined with any other promotional offer from MilesAway. NCMIC Finance Corporation and Standard Process are We Take Care Of Our OlUTl
separate companies, are not agents of one another, and have no authority to bind one another to financial or other contractual obligations.
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Does Your Front
Desk Employee
Increase Your
Malpractice Risk?

Your front desk employee is likely your practice’s first point of contact
with patients, family members and caregivers. That's why it's important
to review your practice policies and procedures in the following areas:

Communication Etiquette

Greeting patients by name helps personalize the patient encounter and builds
good rapport. Remember, making a good impression is a priority during every
interaction, not just at the first appointment.

When answering calls, it is important that your employees identify themselves
and the name of your practice. If it is necessary to place a caller on hold, the front
desk employee should ask for permission and wait for the answer. When taking
messages, your employees should relay when a response might be provided.

Ideally, your practice will have a process for handling patient complaints.
Patients with substantive complaints should be invited to discuss their concerns
in person rather than over the phone.

Prioritizing Calls

Train your employees not to provide any advice to patients and to know when to
interrupt you. You are generally responsible for any acts or omissions committed
by staff members—even if you're unaware of them.

Documenting Calls

Document the caller's name and relationship to the patient, the date/time of the
call, the reason for the call, instructions given and a call back number. Additionally,
document all clinically relevant calls in the patient's record—using a form can
help capture relevant information consistently.

It is also important to document calls that involve the exchange of clinical
information, including reports of a complication or concern, requests for advice,
and calls to patients regarding follow-up efforts.

As the doctor, you should review all telephone entries—the only way to validate
involvement in the care is to document your efforts.

Your Staff Can Make
a Difference

Making sure your staff is doing their part
to keep your patients safe and satisfied
helps ensure your patients are receiving
excellent care while you minimize
malpractice risk.

Call NCMIC's confidential
Claims Advice Hotline

at 1-800-242-4052 to
talk with a professional
claims representative
about any concern or
situation you're not sure
how to handle.

Examiner is published quarterly for policyholders of NCMIC's Malpractice Insurance Plan. Articles
may not be reprinted, in part or in whole, without the prior, express written consent of NCMIC.

Information provided in the Examiner is offered solely for general information and educational
purposes. It is not offered as, nor does it represent, legal advice. Neither does Examiner constitute

a guideline, practice parameter or standard of care. You should not act or rely upon this information
without seeking the advice of an attorney. If there is a discrepancy between Examiner and the policy,
the policy will prevail. ©2018 NCMIC NFL 3945
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