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Navigating Board
Complaints: What You
Need to Know

By Michele Quattlebaum, Shareholder, Sprott Newsom
Quattlebaum Messenger

VIOLATIONS

Receiving a board complaint will certainly ruin your day,
but it will also be a cloud over your practice for months to
come.

In most states, a disciplinary action will be a mark on
your professional record for your practice lifetime.
Complaints are not public, but disciplinary action by the
board will be, affecting your online presence and your
ability to be credentialed with insurance companies or
obtain insurance for your practice. A significant violation

e could destroy your reputation and even result in license
In This Issue

suspension or revocation.

Some of the most common complaints before the
licensing boards include:
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Practicing and/or advertising outside the scope
of practice

Sexual misconduct
Mental Health and the
Pandemic: The Impact of - Failing to practice within the Standard of Care

COVID-19 Record keeping violations
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Practicing without a valid license

Failing to timely respond to a record request
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Failing to report an address change

Not distinguishing health care providers inside a
multi-disciplinary practice

Using testimonials without proper authorization
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PRACT|C!NG WITHOUT A VALID LICENSE

RECORD KEEPING VIOLATIONS

OVER’TREATINC/OVEp_B”_UNG

SEXUAL MisconpucT

THE GOOD, THE BAD AND
THE UGLY

By far, one of the most commmon
violations is failing to produce
records timely upon patient
request. Once you receive
authorization from the patient to
produce records, you have a certain
number of days to comply with the
request. Remember, production

of records is typically regulated

by board rules and HIPAA. Not
producing your records can result
in disciplinary action with fines
from the board, but also a HIPAA
investigation and sanctions.

While you may charge a fee for

a copy of your records, you may
not withhold the records for the
nonpayment of a bill. Instruct your
staff to inform you when records
have been requested. Too often
the staff does not respond to the
request, without your knowledge,
but it is your license that will

be disciplined.

Another common violation is not
renewing your license on time.

It is not just a late fee on a license
renewal. It is practicing chiropractic
without a license. Insurance carriers
monitor board violations and can
request refunds of services paid to

you when your license was not valid.

Keep your continuing education
current. It is not a badge of honor
to always be behind in your CE. It

can ultimately result in revocation of
your license.

Unsanitary and unsafe office
violations have taken on a whole
new meaning during a pandemic.
Patients are watching more carefully
when/if you wipe down tables and
equipment, as well as whether

you wear a mask. Understand that
some patients are hypersensitive to
concerns about Covid.

In the past few years complaints of
sexual misconduct have increased
significantly. Sexual-based
complaints—real or imagined—
are the fastest growing complaint
nationwide. A large percentage of
these complaints are consensual
relationships, but consent is not

a defense to the rule prohibiting
an intimate relationship with a
patient. Many states have statutes
which make intimate relationships
between health care providers
and patients a violation of criminal
statutes. Everything might be great
with your long-term relationship
until you break up and start dating
someone else, until the board
complaint is filed and your license
is in jeopardy. The times that you
warned the patient that this was
“against” the rules does not help
the violation. The patient being
the aggressor might mitigate the
punishment but is not a defense.

The degree of sexual misconduct

complaints vary significantly and
range from intentional sexual
assault, to palpating areas that the
patient interprets as sexual but are
textbook, side posture adjustments
where the doctor “allegedly” has

an erection and placing fingers
inside underwear and the patient’s
vagina, etc. Some recent complaints
have come from patients in a prone
position. When asked to turn over
to their back, they're tapped on the
hip or bottom. Many doctors were
taught this technique in school and
have done it for years, but patients
are saying it is sexual impropriety.

In these cases, it is important to
communicate with patients about
examinations and treatments.
Overexplain what you are doing
and why. Ask patients if they are
uncomfortable or if they want
someone in the treatment room
with them. Common sense

still applies.

OTHER COMPLAINTS

There are also a growing number

of board complaints which arise
from multi-disciplinary practices.
Even when the proper formation
documents have been drafted and
filed with the Secretary of State, you
must still distinguish which services
are provided by which providers.

Websites and other social media
are often carelessly drafted so that
it appears it is the chiropractor



who is performing the out-of-
scope services. All advertising and
biographical information needs to
be very clear about who is providing
what services. A web designer
might not be aware of your state’s
advertising rules, so the doctor is
responsible. Most of the complaints
can be prevented by proper wording
on advertising.

You may not order or direct services
which are outside your scope. If your
state scope of practice prohibits
injections or prescriptions, it is

a violation to order or instruct a
nurse practitioner or other medical
personnel to do the injection or
prescribe a drug. For instance, you
may not tell the medical staff that
the patient needs 1cc of lidocaine in
the shoulder or a Medrol Dosepak.
This is practicing outside your scope
of practice even when the medical
provider ultimately provides

the service.

Advertising violations can also
include deceptive or misleading
information, as well as superiority
advertising. Be familiar with your
board rules about advertising.
Business cards, flyers, social media,
as well as your website are all
considered advertising and all
rules apply.

WHAT TO DO IF YOU
RECEIVE A COMPLAINT

With the surge in board complaints,

Know and understand the
rules. Read them periodically
for updates.

If your licensing board puts
out a periodic newsletter,
read it thoroughly. Review
the board’s website for recent
disciplinary actions to see
what the hot topics are in
your state.

it is more important than ever

to know the rules and practice
within them, but if a complaint is
received, contact your malpractice
insurance carrier immediately. They
are ready to guide and provide you
with experienced legal counsel to
represent you during the board
process, if such coverage applies.
You should never address a board
complaint without consulting with
an attorney.

Over the years, | have heard doctors
say, “If | hire an attorney, they will
think I am guilty.” | recently asked
Texas' director of compliance her
thoughts and she said it was, “the
smart thing to do.”

Keep in mind that your initial
response is important and paying
attention to facts and details is key.
Your response should be thorough,
factual and objective. It should not
contain sarcasm, personal gripes
or unprofessional comments. Your
response should not violate

other rules.

There will be a specific deadline for a
response. Not answering in a timely
fashion will be another violation of
the rules. Most boards will provide
extensions if asked. Confirm an
extension in writing. If the complaint
letter from the licensing board is
vague, your attorney can obtain
additional information from board
investigators.

Attend quality continuing
education on ethics and
risk management.

Communicate with
your patients.

Audit your own practice'’s

record keeping and billing to
make sure you and your staff
are complying with the rules.

If the board allows you to appear for
an informal conference to discuss
the allegations, always appear with
legal counsel. While these are
“informal” conferences, you will
need the guidance an attorney can
provide during this process. These
conferences are often helpful to
both sides in resolving the
complaint in a productive manner.
A professional attitude and
presentation is always a must

when appearing in front of board
members. More formal proceedings
may become necessary and could
result in a more trial-like
proceeding.

Michele Quattlebaum has been a
shareholder and attorney with Sprott
Newsom Quattlebaum Messenger since
2012, focusing her practice on personal
injury litigation defense. She has
worked in the legal industry for over
40 years and has trial experience in all
areas of personal injury and products
liability, including chiropractic. She has
tried more than 100 cases to verdict and
routinely consults with professionals
on risk management and employment
matters, as well as representing
professionals before their respective
board of examiners. She was awarded
a Doctor of Chiropractic Humanities,
Honorary, by Texas Chiropractic
College, in Pasadena, Texas.

Have staff meetings to discuss
board rules and expectations.
Remember the buck stops
with you. If a staff member is
violating rules, you are the one
with the license which will

be sanctioned.



Mental Health and the Pandemic:
The Impact of COVID-19

COVID-19 has changed the way
many people look at mental health.
Just three years ago, 68% of people
believed mental health was just as
important as physical health. Today,
that number is closer to 82%.

A 2021 survey of 2,000 people,
sponsored by the Cleveland Clinic
and Parade, leads us to believe
that COVID-19 has helped to
destigmatize mental health. It's
lauded as a win, yet the survey
revealed a darker side that may not
surprise many DCs—people with
chronic health conditions fared
worse.

Patients with cardiovascular
disease reported dips in
mental health, and half of
diabetes patients developed
unhealthy habits during the
pandemic.

People with skin conditions
report being worse off
mentally and emotionally, as
well.

A survey in 2021 conducted by

The Harris Poll on behalf of the
American Psychological Association
found despite pandemic-related
struggles, many US adults are
keeping a positive outlook. However,

this optimism focuses more on the
future more than it does on today.
Daily tasks and the ability to make
decisions have become harder for
young adults and parents.! Behind
this professed optimism about the
future, day-to-day struggles are
overwhelming many. Prolonged
effects of stress and unhealthy
behavior changes are common.

As DCs themselves deal with
burnout and stress, it's important

to consider how the health of

our collective population is being
impacted—and how it might impact
how you treat your patients.

“As each day can bring a new set
of decisions about safety, security,
growth, travel, work, and other life
requirements, people in the United
States seem to be increasingly
wracked with uncertainty.”
—Stress in AmericaTM 2021

MENTAL HEALTH IN THE
GENERAL POPULATION
Mental health is typically thought
of as an issue of the individual, yet
the pandemic is teaching us how
mental health is important for
groups and organizations, as well.

Geoff Mulgan is a professor of
collective intelligence, public policy

and social innovation at University
College London. He acknowledges
how the pandemic has negatively
impacted children and the elderly
and points to health care workers
as a large group of people currently
experiencing diminished mental
health. Mulgan cites a study of UK
intensive care unit workers where
nearly half of those report severe
anxiety, depression, post-traumatic
stress disorder or harmful use of
alcohol.?

He also believes that a legacy of
COVID-19 may be a difference in
how we measure mental health.
Most mental health assessments
come from the individual
standpoint, such as using the
Diagnostic and Statistical Manual
of Mental Disorders or DSM. He
cautions that this singular approach
has limitations, especially given
what we know about toxic cultures
and dysfunctional organizations.
“There can be a pervasive culture
where employees are depressed,
deluded or prone to compulsive
behaviors,” and suggests we engage
with and explore pandemic data

to find ways to better measure

and understand collective mental
health.



Mulgan supports looking at mental
health categories as “maps” to
collective mental health, citing
depression, delusion, compulsive
behavior and PTSD as relevant,
both in terms of understanding
differences and averages. The goal?
Better, more proactive treatment.®

THE PANDEMIC:

SHARED TRAUMA

The verdict is still out as to whether
the pandemic can be considered a
“traumatic” event. While it doesn't
fit into the diagnostic criteria for
post-traumatic stress disorder,
research is coming out indicating
COVID-19 could lead to symptoms of
PTSD.

Researchers looked at a sample

of 1,040 people from five western
countries, asking what COVID-19
events they'd been directly and
indirectly exposed to and what
events they anticipated being
exposed to in the future. The
participants also completed a PTSD
checklist and documented their
general emotional reactions, such
as sadness, anger, anxiousness
and psychosocial functioning.
They found participants had
PTSD-like symptoms for direct
and indirect exposure, going as far
as to say 13.2% were likely to have
PTSD, despite not fitting DSM-5
criteria. The researchers believe
COVID-19, “can be understood as a
traumatic stressor event capable
of eliciting PTSD-like responses
and exacerbating other related
mental health problems (e.g.,
anxiety, depression, psychosocial
functioning, etc.).”

The researchers cautioned that such
traumatic responses may get worse
over time, as generally speaking,
people tend to go into “crisis mode”
in the middle of traumatic events.
Given the long-term nature of the
pandemic, the number of people
struggling with mental health may

increase.

Sara Gorman, Ph.D., MPH, and Jack
M. Gorman, MD, caution that more
studies need to be done before
labeling COVID-19 as a traumatic
event. Yet, they do remind us that
traumatic events can be “slow to
unfold, collectively experienced,”
and even somewhat indirect.”

“It is essential that we be mindful
of the fact that even though the
pandemic does not neatly fit into
our usual notions of trauma, we
should be sensitive to the fact
that some people might still be
experiencing symptoms of post-
traumatic stress. This will make it
easier to guide more of the many
people who are suffering right now
to the appropriate form of help.”
—Sara Gorman, Ph.D., MPH,

and Jack M. Gorman, MD, for
Psychology Today

HOW TRAUMA IMPACTS
THE BODY

During times of stress, like a
pandemic, the body’s sympathetic
nervous system activates a fight or
flight response. It happens quickly
so that the body is almost instantly
ready to run or defend itself. In
contrast, the parasympathetic
nervous system’s job is to relax the
body and use hormones to slow
down those frantic responses once
the threat is gone.

Fight, flight, freeze or fawn are
responses of the sympathetic
nervous system that prepare the
human body for survival mode.
During a traumatic experience,
the brain shuts down nonessential
systems, allowing the human to
survive the threat. When the threat
passes, the parasympathetic (or,
“rest and digest” aspect of the
nervous system) is again activated.
Yet for some, this switch does not
occur. PTSD is characterized by the
brain remaining in survival mode.

Trauma impacts the brainin a
variety of ways:

- The amygdala activates the
fight-or-flight response.
It doesn't recognize the
difference in time, i.e,, if
you're reminded of the past
event, you'll experience the
rush of stress hormones.
This can keep people at high
levels of stress and anxiety.

- The hippocampus is the
brain’s learning center.
People with trauma have
been shown to have
a smaller, less active
hippocampus, which impacts
memory and problem-
solving.

«  The prefrontal cortex helps
with decision-making. It's
less active in people living
with trauma, which can
make it harder to override
trauma responses because it
can't take in new information
that can help control the fear.

According to the American
Psychiatric Association (APA),
people with PTSD may experience
rage, anxiety, irritability, flashbacks,
nightmares, panic attacks,
memory issues, trouble making
decisions, difficulties in thinking,
concentrating, or learning, lack

of motivation, general depletion
of energy and/or communication
challenges.

HEALING FROM TRAUMA
Traditional ways to help people heal
from trauma typically center around
forms of psychotherapy, including
cognitive-behavioral therapy,
cognitive processing therapy,
prolonged exposure therapy and
eye movement desensitization and
reprocessing (EMDR). Selective
serotonin reuptake inhibitors (SSRIs)
can also assist in treating PTSD.

Continued on page 6



Additionally, there's growing
evidence that somatic healing
therapy can help. This type of
therapy focuses on a person’s
physical body and mental
connection. It can help people,
“build awareness, coherence and
self-regulation. The result is a deeper
understanding of the body/mind
connection with an improved ability
to release and regulate emotions.

It also helps manage stress, resolve
issues related to trauma, heal from
and navigate life transitions and
relationships and build resilience.
It's also recommended that patients
experiencing trauma follow proper
self-care, taking into consideration
good sleep hygiene, nutrition,
exercise and mindfulness and
meditation practices.

DISORDER OR NATURAL
RESPONSE TO TRAUMATIC
EVENTS

Steven C. Hayes is a professor

of psychology at the University

of Nevada. He believes there's a
worldwide need to address the
traumatized workforce. He also
cautions everyone to remember
that our response to pandemic
stress is normal. He's quoted as
saying, “In the modern world, you
have a constant invitation to take
these normative concepts of anxiety
disorders, depressive disorders,
burnout syndrome and climb inside
that category. Very often people
are asked to rely more and more
on medications to view themselves
as having a disorder rather than
responding in a natural way to
what is a very stressful and difficult
situation.”®

“If anybody has gotten through
this year of COVID-19 without
realizing that it's hard to be
human, [they should know that

it is] just like working on our skills
at the gym, that we want to work
on our strength and our flexibility.

We need to be doing that not just
when we're suffering but before the
time when those skills are needed.”
—Steven C. Hayes, professor of
psychology, University of Nevada’

The effects of the COVID-19
pandemic can be seen now and will
continue to rise for the foreseeable
future. Improving collective health
will require systemic efforts of care
for DCs and patients alike. It will
invite us all to change the dialogue
around mental and physical health.

Medical
Professional
Liability
Concerns

PHYSICAL ILLNESS
PRESENTING AS
PSYCHIATRIC DISEASE

A 1978 study titled Physical

IlIness Presenting as Psychiatric
Disease® (Hall, et all) found that
medical illness often presents
with psychiatric symptoms.
Basing diagnosis on psychiatric
symptoms alone does not allow for
distinguishing physical disorders
from functional psychiatric
disorders alone. Patients are often
unaware of medical illnesses
causing psychiatric symptomes.

The most common medical causes
for psychiatric symptoms include
cardiovascular, endocrine, infectious
and pulmonary disorders. Initially,
patients can be misdiagnosed
with psychosis when in fact it's

a medically-induced symptom.
Medical evaluation is indicated in
patients presenting with visual
hallucinations, distortions or
illusions.

THE DIFFERENTIAL
DIAGNOSIS

A common malpractice claimis a

misdiagnosis or failure to diagnose a
condition, resulting from a physician
failing to follow the process of

the differential diagnosis. For all
patients, it's important to examine
all possible explanations for a
patient’s symptoms and eliminate
them as the collected data allows.

THE PROCESS

1. Data gathering, including
symptoms, medical history,
risk factors, and anything else
related to illness or injury.

2. Lists of all possible causes of
symptoms.

3. Rulein and rule out. Each
potential diagnosis needs
to be examined and tested,
ruling in or ruling out a
diagnosis based on data.

This process helps keep the patient
safe and documentation of the
process is essential, should an
adverse event occur and allegations
of substandard care arise. i@
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DON’T MISS A MONTH!

Have you subscribed to the Examiner monthly eNewsletter yet?
You'll receive all the same great news and information as the
quarterly print version, plus web-only exclusives, videos and more.
Don’t miss out! Sign up at ncmic.com/examiner today.
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Tune in to our Chiropractical
podcast for the answers to the
topics on your mind. Every
month, we chat with industry
insiders, seasoned professionals
and our own NCMIC experts
about the issues that matter the
most to you.

Listen at

and be sure to subscribe
anywhere you get your
podcasts.




Dieting and Exercise: The Weight of
Women'’s Health

Women's bodies go through

many changes depending on age,
childbirth and other health and
lifestyle factors. Drs. Georgia Nab
and Kris Petrocco-Napuli sat down
with us for a webinar in March to
discuss how chiropractors can best
serve female patients.

QUESTION: What would be
some suggestions that you would
give your patients to safely start
exercising?

ANSWER: Dr. Kris Petrocco-
Napuli: Every female has a
different story on what that looks
like. Whether it's kids or caring

for parents or having a job where
they're there long hours, finding
time is the first piece and really
identifying, “When can | fit this into
my schedule?”

My first recommendation is do what
you like to do. It could be as easy as
going out and walking, trying yoga,
swimming—Ilooking at different
ways to move and just really giving
them options.

Dr. Georgia Nab: For me, | don't use
the word exercise in my office unless
they come in and tell me they are
exercising.

But for a general patient, | talk to
them about movement because
to them, if | say the word “exercise,”
they're going to think they need to
be in the gym for an hour, three to
five times a week and immediately
that wall comes up.

If they're not used to moving, |
start them with five minutes in the
morning. And then as that gets
easier, | push them to get going.
When you start small with patients
and allow them to do what they do
and just gently push them, it can
make a profound difference in their
movement.

QUESTION: If a patient is having
problems losing weight by diet and
exercise, is there anything else they
could do?

ANSWER: Dr. Kris Petrocco-
Napuli: | wish | had the silver bullet

answer for that one because that's
often asked. Patients give you the
whole list of things, but | really
think it's individualized. One of

our greatest skills as chiropractic
physicians is to look at the patient
from the whole aspect and | always
say, “What else is going on that we
might be missing?”

| go back to the stress component,
because that seems to be a very
significant thing in a lot of our
female patients. And there's also
the other screening questions
that we ask in our history—How

is your mental health? How are
you sleeping? Sleep is another big
component that we know that
impacts metabolism.

But the two biggest factors that | see
that slow down or even halt weight
loss, is all about the hormones.

To listen to the discussion in
its entirety, please visit
ncmic.com/roundtable.
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