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Pre-Existing Condition
Results in Injury to
Patient and Lawsuit
Settlement

By Dede K. Zupanci

Carol Fleming suffered from constipation for many years.
She sought care from a local holistic chiropractor, Dr.
Mary Sheridan. In addition to traditional chiropractic
treatment, Dr. Sheridan offered her patients a

variety of holistic services including hydrotherapy for
gastrointestinal issues. Mrs. Fleming's husband, Charlie,
had received hydrotherapy treatments from Dr. Sheridan
with good results, and Charlie recommended the same
to Carol. However, Mrs. Fleming's symptoms were more

In This Issue complicated than Dr. Sheridan realized and she suffered

serious complications from the treatment provided.

INCIDENT
Pre-Existing Condition Results Carol Fleming initially presented to Dr. Sheridan on
in Injury to Patient and Lawsuit Aug. 10, 2015, with complaints of constipation. She
Settlement: What Can We completed an intake sheet and provided a health history
Learn? of coronary artery disease, diverticulosis and diverticulitis
Page 3 as current conditions. Diverticulitis is a contraindication
to hydrotherapy. Dr. Sheridan was not in the office that
day and her chiropractic assistant, Michael, was caring
for the patient. Michael telephoned Dr. Sheridan to
NCMIC Foundation Announces discuss the plan and Dr. Sheridan provided Michael with
Yale and Harvard Fellows approval to proceed with hydrotherapy. Unfortunately,
Page 4 Dr. Sheridan did not ask Michael about Fleming's health

history, nor did Michael tell her about the diverticulitis.
Dr. Sheridan also did not instruct Michael to discuss the
risks of hydrotherapy with the patient as that was not
their practice to do so. There were no complications with

Billing and Coding this therapy session and Fleming reported that it was a
good experience.

Page 8
% Fleming then returned for a second hydrotherapy
session two weeks later. Dr. Sheridan was in the office
that day and met with her for a few minutes during that
visit. She did not review or discuss the intake sheet or
procedure but did talk about the patient’'s medications
list and potential drug interactions. During treatment on
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Aug. 26, Michael asked Dr. Sheridan
for assistance during treatment as
the patient was feeling discomfort.
Dr. Sheridan instructed Michael

to cease the therapy and they
noticed blood on the insertion tube
and in the basin. The patient was
ambulatory and in good spirits,

but reported some tightness. Dr.
Sheridan instructed her to go to
the emergency room if she began
feeling any pain. Fleming then left
the office and drove herself home.

When Dr. Sheridan learned later
that day that Fleming was in the
ER, she went to see her. The ER
physician told Dr. Sheridan that this
patient had no business receiving
colon hydrotherapy because of her
diverticulitis. Fleming subsequently
underwent surgery for a perforated
colon. During that procedure, 21cm
of her bowel was resected and a
colostomy was placed. The surgeon
recommended that the ostomy

not be reversed due to Fleming’s
chronic constipation. She also
suffered a post-operative hernia at
the stoma site that required surgical
repair. She eventually recovered
with no further complications.

LAWSUIT

Fleming subsequently filed a
chiropractic malpractice lawsuit
against Dr. Sheridan and her
corporation, alleging:

Failure to perform

appropriate pre-colon
hydrotherapy
abdominal exam.

Failure to continuously
attend to a high-risk patient
during the session.

Failure to appropriately
assess the patient as

a candidate for a

colon hydrotherapy.

Delegated the monitoring
of a Class Il machine to

an unqualified person,

or to someone who was
not properly licensed to
administer the procedure.

Failure to instruct the patient
on her need to evacuate

in a timely manner during
the process and assess

her understanding of

the procedure and/or her
difficulty of doing so.

Failure to recognize the
seriousness of the signs and
symptoms that indicated
the patient was in acute
distress and/or to alter or
terminate the procedure in a
timely manner.

Failure to assess the
seriousness of the

patient’s injury with a post-
procedure examination.

Failure to properly refer the

patient to the emergency
room due to the seriousness
of her condition.

THE CASE

Defendants retained experts in

the areas of hydrotherapy and
colorectal surgery. They both
shared the opinion that the
patient’s diverticulitis did not cause
or contribute to the perforation.
This is because diverticula do not
form in the area of the perforation,
which was in the rectum to the
mesorectum. However, both
opined that the likely cause was
rectal pressure caused by the
hydrotherapy water plus existing
stool. The operative report also
noted scar tissue from diverticulitis
in the colon, which creates a
damming effect and additional
pressure within the rectum. While
the diverticulitis itself was not

a proximate cause of the injury,
had Dr. Sheridan reviewed the
intake form and identified the
contraindication, Fleming would not
have been allowed to go forward
with the hydrotherapy treatment.

During mediation, the defendants
conceded that Dr. Sheridan did not
address Fleming's diverticulitis and
that if she had known the patient
had that pre-existing condition, she
would not have given approval to
go forward with the hydrotherapy.
However, the defendants did assert



that the patient did not seem to

be suffering an emergency during
the second visit and Dr. Sheridan
instructed her to go to the ER if
she began feeling pain, which she
did later that day. The defendants
also explained that continuous
monitoring of a hydrotherapy
session is not standard practice.
The procedure lasts just under an
hour and a staff member checks on
the patient every five minutes. The
primary reason that monitoring is
not continuous is because patients
prefer privacy while evacuating.
Also, no license was required in this
state to operate the hydrotherapy
machine, and Michael was well-
trained in providing this treatment.
Finally, Michael should have
instructed Fleming to evacuate
when she felt the urge to do so
instead of holding the water in her
bowel. Michael could not remember
if he discussed this with the patient
although he said it was his custom
and practice to do so.

THE OUTCOME

The initial settlement demand at
mediation was $450,000. This was
based upon past medical bills in
the amount of $200,000 and an

By Katherine Otto

Health history. Reviewing and
discussing a new patient's health
history is very important, whether
the treatment is chiropractic

or holistic chiropractic. A
practitioner must ensure that
he/she documents the rationale
and indications for treatment
provided and ensure that there
are no contraindications to the
recommended care.

estimated $50,000 in future medical

costs related to the ongoing
gastroenterology issues. Fleming’s

attorney also claimed non-economic

damages in the form of pain,
suffering and disfigurement.

While the defendants believed that
Fleming’s diverticulitis was not the
cause of the perforation, they
realized that the patient should not
have received the hydrotherapy due
to that condition and therefore
agreed to settle the case. The
lawsuit was resolved at mediation
for $150,000. The defendants were
able to negotiate this favorable
number primarily based upon Dr.
Sheridan’s genuine concern for her
patient at the time of the incident
and her admission that she should
have reviewed Fleming's health
history prior to authorizing the
therapy. Because of Dr. Sheridan’s
response to the incident and the
lawsuit, the plaintiff's attorney
believed that a jury would find her
credible and empathetic, therefore
decreasing the settlement value.

Although this case study is based on a real
case, names, dates and details have been
changed to protect patient and doctor privacy.

Ensure assistants are properly
trained. Not all patient care and
treatment in the office is handled

by the chiropractor. It is important

that chiropractic assistants are
properly trained in every aspect
of patient care in which they will
be participating. As employees,
any negligence committed by
chiropractic assistants is the
responsibility of the practice.

Dede K. Zupanci focuses her practice
on health care defense litigation and
regulatory matters, including: physician
and nursing professional liability,
hospital premises liability, nursing
license disciplinary actions and hospital
regulations and compliance. She has
represented clients in Illinois and
Missouri, including metropolitan and
rural hospitals, as well as nurses and
physicians. She is a graduate of Saint
Louis University (J.D.) and Southern
Illinois University — Carbondale and

is a member of the Illinois Association
of Defense Trial Counsel, Madison
County Bar Association and St. Louis
Area Health Lawyers Association. Dede
resides in Edwardsville, Illinois.

Following up with patients. When
a complication to treatment occurs,
a practitioner should follow up with
the patient to ensure the issue has
resolved or if further treatment is

necessary. This is not only good
practice for patient care but also
helps with the defense if a lawsuit
is filed.
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NCMIC Foundation Announces Yale and

Harvard Fellows

NCMIC is pleased to announce
the recipients of two Ivy League,
chiropractic fellowships—the first
of their kind—funded by the
NCMIC Foundation.

Sarah Graham, DC, a graduate of
Cleveland University, Overland Park,
Kansas, has been chosen for the
Innovations in Musculoskeletal Pain
Administration, Analytics, and Care
Training (IMPAACT) post-doctoral
fellowship at Yale University. Dr.
Graham began her fellowship in
August and is enrolled in the Master
of Public Health at the Yale School
of Public Health.

Wren Burton, DC, a graduate of
Palmer College of Chiropractic-West
Campus, San Jose, California, has
been chosen for the Osher Center
for Integrative Medicine Chiropractic
Research Fellowship at Harvard
Medical School and Brigham and
Women'’s Hospital. Dr. Burton began
her fellowship in July and is enrolled
in the Master of Public Health

program at the Harvard T.H. Chan
School of Public Health.

The Osher Center fellowship
advances chiropractic research
through cultivating and mentoring
an exceptional candidate focused
on the development of research
skills to support a career as an
independent researcher in clinical
musculoskeletal health or pain
management research. Secondary
opportunities will also be provided
for advanced clinical training within
a multi-disciplinary academic
medical clinic.

Both fellowships are being funded
by NCMIC's non-profit entity, the
NCMIC Foundation, a 501(c)(3)
organization. Founded in 2003,
the NCMIC Foundation provides
financial support for clinical,
scientific and educational research
that demonstrates the need for
chiropractic and alternative care.
Since its inception, the Foundation
has awarded nearly $7 million in
scholarships, grants, fellowships and
research dollars.

NCMIC Foundation President and
Advisory Committee member,
Louis Sportelli, DC, said by funding
fellowships, the Foundation is

investing in the advancement of the
chiropractic profession by helping
doctors of chiropractic obtain
advanced degrees that boost their
future research potential. In short,
opportunities like these not only
change the profession, they

change lives.

“When | was in practice some 50
years ago, chiropractic was under
this stigma that it wasn't a valid
form of patient care, but today
there are doctors of chiropractic
in hundreds of interdisciplinary
facilities across the country,” he said.
“Not only has the global image of
chiropractic been enhanced but
the entire change in the health
care model has made chiropractic
mainstream in the minds of the
scientific commmunity, the eyes

of the public and the confidence
of the patient. It's because of the
enormous potential of emerging
researchers and leaders like Drs.
Graham and Burton that we
continue to make such strides.
Because of them, we are now
looking at a world we could

only imagine just a short half
century ago.”

NCMIC Foundation Advisory
Committee member and NCMIC



President, Wayne Wolfson, DC,
said having two chiropractic
fellows at institutions like Yale
and Harvard is also significant.

“The chiropractic profession

has greatly changed over the
years,” Wolfson said. “We know
that research is going to drive
the future, as is public policy.
Having the opportunity to be
elbow-to-elbow with influencers
and leaders is exactly where we
want to be. If we can get in the
right places and be part of the
conversation and the decision-
making, that gets us there. These
fellowships are a step toward
that goal.”

THE NCMIC
FOUNDATION

As part of NCMIC's long
stance of supporting
complementary and
alternative approaches
of health care in clinical
practice, research and
academia, NCMIC
founded the NCMIC
Foundation, Inc., a 501(c)
(3) organization. Since

its founding in 2003,

the NCMIC Foundation
has collaborated with
organizations, institutions
and doctors worldwide to
fund chiropractic research
that is comprehensive,

as well as far-reaching.
The Foundation recently
launched a newly
redesigned website. Visit
ncmicfoundation.org to
learn more about the
Foundation, its mission
and how you can make a
difference with your gift.

University of Minnesota
Awarded Integrative Research

Fellowship Grant

The NCMIC Foundation recently
announced that the University of
Minnesota was awarded a grant
supporting the continuation of the
Integrative Health Research (IHR)
Fellowship Program at the Earl E.
Bakken Center for Spirituality

& Healing.

Established in 2018 with funding
from the NCMIC Foundation, the
goal of the IHR Fellowship Program
is to improve the nation’s health and
wellbeing by increasing the quality
and quantity of chiropractic and
complementary and integrative
health (CIH) research. The program
fills a critical need by providing
comprehensive, individualized,
“bridge” training for promising
chiropractors and CIH professionals
seeking research careers.

“Doing research is tough and
conducting high quality, impactful
science has become increasingly
complex,” said Roni Evans, DC, MS,
PhD, and director of the Integrative
Health & Wellbeing Research
Program. “The IHR Fellowship
Program provides a platform

for mentorship and training

with NIH-funded scientists from
various professional disciplines. It's
especially gratifying as it gives us
the chance to share the gains we've
made over the years with aspiring
chiropractic researchers so they can
advance the profession forward.”

The program is among the first of
its kind in the country in terms of
scope, scale and size to focus
solely on chiropractic trainees.

It comes with some distinct
advantages including:

Unparalleled research
infrastructure and resources
available at the University of
Minnesota, the 8th ranked
public research university in
the country.

Mentorship provided by
experienced chiropractic
researchers with extensive
multidisciplinary scientific
networks, established NIH
track records and current
active funding for original
research exceeding

$13 million.

A research portfolio that
addresses the effectiveness
of holistic chiropractic

care for societally relevant
problems including pain
management and healthy
lifestyle behaviors.

The IHR Fellowship Program has
been approved for five years and

is being funded by NCMIC's non-
profit entity, the NCMIC Foundation,
a 501(c)(3) organization. Founded

in 2003, the NCMIC Foundation
provides financial support for
clinical, scientific and educational
research that demonstrates the
need for chiropractic and alternative
care. Since its inception, the
Foundation has awarded nearly

$7 million in scholarships, grants,
fellowships and research dollars.

“The partnership with NCMIC has
been critical to our success, as well
as very gratifying,” said Mary Jo
Kreitzer, PhD, RN, FAAN, director of
the Bakken Center. “The Foundation
leadership is deeply committed

to evidence-informed practice

Continued on page 6



and understands the importance advance chiropractic, conducted University of Minnesota because it
of rigorous research and creating a six federally-funded research helps advance chiropractic in new
robust pipeline of researchers.” studies, placed 10 chiropractors in and innovative ways. We couldn'’t be
. . faculty and research positions at rouder to have played a part in the
NCMIC Foundation Advisory . Y . o P . P play ., P
major universities and delivered success of the program.

Committee member and NCMIC
President, Wayne Wolfson, DC, said
the results of the IHR Fellowship
Program speak for itself.

more than 90 research papers
and presentations,” Wolfson said.
“This kind of success is remarkable
and is a testament to the future

“Since 2014, the Integrative Health of the chiropractic profession. The
& Wellbeing Research Program has NCMIC Foundation will continue to
funded more than $20 million to fund programs like the one at the
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IGNORING THE
BASICS CAN
COST YOU.

HOW CAN A DC FACE A CLAIM FOR
SOMETHING THEY DIDN'T CAUSE?

By blowing the basics: Trust. Risk management. And
documentation, documentation, documentation.

Listen to the latest episode of Chiropractical to hear
about a real claim faced by one of our DCs — and how
you can help avoid the same fate.

Available at

or anywhere you get
your podcasts.
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Billing & Coding

QUESTION: What is the ABN form
and why do | need it?

ANSWER: The ABN, or Advance
Beneficiary Notice, is a form that

is intended only for Medicare
beneficiaries — not Medicare
advantage plans or Medicare part C,
just true Medicare.

Medicare will only pay for a service
if it is medically necessary. In other
words, the documentation shows
that the patient has made progress
through treatment. If you and

your patient decide to continue
adjustments just for maintenance
or supportive care, but not to treat a
specific issue, you have to notify
your patient that Medicare is no
longer going to cover the cost of
their adjustments.

This notification is done by providing
your patient an ABN form. “You say
to them, look, you and | both agree
that you're going to get adjusted,

but Medicare is not going to pay for
it because it does not meet their
criteria for medical necessity,” says
Dr. Evan Gwilliam, clinical director for
PayDC Chiropractic Software. “Filling
out this form that shows that you
understand that and you accept the
fact that you need to pay for this.”

At this point, Dr. Gwilliam says, your
patient can also opt to have you
send it through Medicare to see if it
will get paid or denied.

QUESTION: What about patients

who don’t have Medicare?

ANSWER: The ABN form,
specifically, is for Medicare use
only. For your patients who have
insurance through a company like
United Health Care or Blue Cross,
those insurance companies may
have similar forms that you will
need to submit — but the ABN form
is restricted to Medicare only. If
your patient’s insurance company
doesn’t have a form that notifies

patients about non-coverage,

Dr. Gwilliam strongly advocates
making your own. The form should
include a description of the services
being provided that will likely not
be covered by their insurance, as
well as the cost of those services.
The patient should sign and
acknowledge that they will be
responsible for the payment out-of-
pocket. “That will save you all kinds
of headache related to unhappy
patients who feel that you did not
disclose their potential costs.” Dr.
Gwilliam says. “In my opinion, it
really helps with liability.”

For the answers to more billing
and coding questions, check out
our two-part webinar series,
“Potential Errors in Billing and
Coding,” available at ncmic.com/
resources/webinars.
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