
Examiner
FALL ISSUE 2020NCMIC QUARTERLY NEWSLETTER

Helping Doctors Learn From the 
Experience and Expertise of Others

Credibility Issues Arise 
When Doctor Alters 
Patient Records 
By Rebecca L. Dalpe

On July 12, 2017, 35-year-old Laurie Morrison stepped 
into the office of George Burke, DC, as a new patient for 
evaluation and possible low back pain treatment. She 
had been experiencing pain for the previous several days, 
and she described an achy, stabbing pain in her left and 
right anterior and posterior thighs. 

Dr. Burke evaluated Morrison, and his findings included 
a closed sacrum and sacrum sprains and strains in the 
sacroiliac region. Dr. Burke rendered treatment in the 
form of adjustments to Morrison’s sacral region and 
lumbar areas, as well as inferential therapy to the lower 
back region and trigger point therapy to the sacral 
region and lumbar spine. The purpose of the inferential 
therapy was to promote relaxation and strengthening 
while abating soft tissue congestion. There was no 
informed consent discussion with the patient, and prior 
records or radiology reports were not considered. 

After leaving Dr. Burke’s office, Morrison felt relief from 
her pain. She then canceled her next appointment 
stating that she “felt great.”

In December 2017, Morrison again experienced low back 
pain. Therefore, she returned to Dr. Burke’s office for 
treatment on December 14, 2017. She explained that her 
back began to bother her again after lifting heavy boxes 
at home. 

Morrison rated her pain a ten out of ten. She described 
numbness and a return of an achy, stabbing sensation. 
Dr. Burke performed a manual adjustment of the sacral 
region and lower back area, as well as trigger point 
therapy to the sacral region and lumbar spine. 

Morrison didn’t return for a follow up until January 23, 
2018. By then her low back pain was even more severe. 
She was experiencing numbness and an achy stabbing 
pain that radiated to her left and right shins. Dr. Burke 
then adjusted her lumbar spine.

When her pain did not subside, Dr. Burke took Morrison 
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to another room and placed 
electrodes on her back. During 
this inferential treatment, Morrison 
began experiencing bladder 
incontinence. Therefore, she 
immediately left the DC’s office to 
see her primary care physician. The 
PCP sent her to the emergency 
room, where she was given a 
MRI, revealing a large herniation 
of the L5-S1 disc. She underwent 
emergency surgery.

THE CASE 
Shortly after her surgery, Morrison 
requested her records from Dr. 
Burke. A year later, Morrison’s 
counsel sent Dr. Burke, a second 
request for records to which he 
complied. 

Approximately three years after 

her last chiropractic treatment, 
Morrison filed a lawsuit against Dr. 
Burke alleging, among other things, 
malpractice and failure to obtain 
informed consent. She alleged that 
Dr. Burke altered the records from 
her December and January visits 
after he found out her pain was 
caused by a disc herniation. 

Discovery revealed that Dr. Burke’s 
recordkeeping system allowed for 
alterations. It was noted that the 
records for the December visit were 
extremely similar to the records 
from the July visit, and Morrison’s 
expert intimated that they were 
copied and pasted. 

Furthermore, there were two 
versions of the pain diagram for 
the December visit produced 

before the suit was filed. The first 
indicated the patient’s pain was 
in her left gluteal region radiating 
to the thigh. This was consistent 
with Morrison’s account and the 
exam billing records. The second 
diagram indicated the patient’s pain 
was in both gluteal areas and her 
anterior and posterior thighs. In this 
diagram, there was a notation ruling 
out disc herniation. 

The January record did not appear 
to be contemporaneously written 
either—Dr. Burke produced two 
different pain diagrams at different 
times. The visit notes also appeared 
to have been altered after the 
incident. The visit note initially 
stated that Morrison would see her 
PCP that day for an MRI scan and 
medication, indicating that her 
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What Can 
We Learn?
Never alter patient records. Even if 
your care and treatment is perfectly 
within the standard of care, any 
record alteration will make it 
extremely difficult to build a defense 
in your case. Also be aware that 
“metadata”—any information you’ve 
entered into your computer—can be 
retrieved by experts even when you 

think you deleted the information. 
Always keep thorough and 
contemporaneously written records 
for each patient.

Additionally, remember to have 
a thorough informed consent 
discussion with the patient and 
obtain their informed consent, 
in writing, before beginning 
treatment. 

In terms of electronic 
recordkeeping, make sure to use a 

system that tracks any corrections/
changes. In other words, use a 
system that retains and makes 
viewable the original entry with 
dates/times and identification of the 
person making a change.

If you experience an event beyond 
your control, like a flood, that 
destroys patient records, it is best to 
try and salvage what you can from 
the existing records. It is not advised 
to try and “re-create” the records 
from memory.
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condition was severe. However, Dr. 
Burke’s notes subsequently stated 
that he recommended the patient 
perform at-home exercises and 
return for treatment three days per 
week. 

A plaintiff expert noted that Dr. 
Burke’s second recommendation 
would not be consistent with 
his initial notation, as it did not 
represent the patient’s severe 
condition. This expert alleged it was 
more likely that Dr. Burke added 
the notation about the patient 
visit to her PCP after the fact. He 
speculated Dr. Burke did this to 
make it appear as though the 
patient received medical care as 
a result of his referral and the disc 
herniation was in his clinical line of 
thought. 

Unfortunately for the defense, 
there was no way to dispute that 
the patient’s records were altered. 

Compounding the defense’s 
challenge, there was no signed 
informed consent form on file. 

Morrison had her own credibility 
questioned when it became 
apparent she was not forthcoming 
in her complaint. She alleged 
she suffered permanent physical 
injuries and profound impairment 
to be able to enjoy life. Additionally, 
Morrison testified she was unable to 
run, had difficulty jogging and could 
no longer ride a bike for extended 
periods. 

However, the defense was able to 
confront Morrison with photographs 
and Facebook posts that called into 
question the severity of her injuries. 
These revealed she had been biking 
and jogging consistently in recent 
months.

THE RESULT 
While there were no indications 
that Dr. Burke’s treatment of 

Morrison was negligent, the fact 
that he altered the records made a 
defense verdict exceedingly unlikely. 
Additionally, the absence of an 
informed consent form added to the 
defense team’s difficulties. 

Although Morrison lied throughout 
her deposition, this was not 
enough for the defense to win the 
case. Nonetheless, it did seriously 
undermine her credibility, and 
consequently, the case was able to 
be settled for a minimal amount. 

Although this case study is based on a real 
case, names, dates and details have been 
changed to protect patient and doctor privacy.

Any indication that a patient’s 
record was changed or created after 
the fact will raise cause for concern 
in a malpractice case. Altering 
records will also potentially expose 
you to discipline from your licensing 
board should they become aware of 
the issue. 

Most malpractice cases involve 
patient allegations of an injury or a 
violation of a standard of care. This 
case, however, was not about the 
care provided. Instead it centered 

on the credibility of the doctor and 
the patient, and credibility is almost 
impossible to restore when issues 
of ethical violations and fraud are 
brought into a case. Regardless of 
whether the clinical aspect of the 
care was appropriate, the credibility 
of the doctor is never restored with 
the jury. Despite any lack of patient 
credibility, a jury would tend to 
view the doctor’s actions as self-
serving. Dr. Burke was fortunate 
that his patient had equally 

dubious credibility as it permitted a 
reasonable settlement of the case.

Being involved in a malpractice case 
is never ideal. But, the best way to 
obtain a favorable resolution is to 
have diligent and contemporaneous 
records of the treatment. Any sign of 
record alteration will make matters 
much worse. 

Rebecca L. Dalpe’s areas of practice include medical malpractice defense, health care law, representation of medical 
professionals before regulatory boards, agencies and committees, and more. She has received an AV Preeminent Rating, 
the highest rating for Ethical Standards and Professional Excellence from the international rating directory, Martindale-
Hubbell. Ms. Dalpe has been repeatedly named a Massachusetts “Rising Star” and “Super Lawyer” attorney by Boston 
Magazine. She has been named by Boston Magazine as one of the top 100 lawyers in Massachusetts. Boston Magazine 
has also named her as one of the top 50 women lawyers in New England.
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Welcome to the 
new ncmic.com!
All new website — same great resources

Thoughtfully redesigned with your needs in 
mind, the new ncmic.com offers you a more 
convenient and efficient experience as a user 
and policyholder. Here’s what you’ll find:

For your convenience, your bookmarks, logins 
and the customer portal will remain the same.

We hope you enjoy the new ncmic.com! ©2020 NCMIC   NFL 3770-200691

THE LATEST 
CHIROPRACTICAL 
IS AVAILABLE NOW!

Find Chiropractical wherever you get your podcasts! ©NCMIC 2020 
NFL 3738-200752

Chiropractical, the podcast about chiropractors, for 
chiropractors, brings you lively discussion from industry 
thought leaders and subject matter experts  
on topics you care about. In Episode 3:

Hear from students Leah Dash and Ian Le about how 
2020 is impacting their educational experience.

Sarah Noll Wilson talks about how leaders can 
successfully navigate the messiness of being human.

And in “Ask NCMIC,” we talk about informed consent 
and telehealth. 
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Are There Greater Risks of 
Advertising During the COVID-19 
Crisis?
Every chiropractor knows the good that chiropractic can 
do to help people achieve their optimal condition.  With 
health vigilance to avoid the coronavirus at its peak, some 
chiropractors want to share how they can help. But be 
careful before you do.

In times like these, it’s tempting to 
share on social media, your practice 
website or other communications, 
the multiple benefits of chiropractic 
care, as well as your specialty. 
However, it’s important to be 
accurate.  

Recent federal, state and local 
health mandates have affected 
practices’ businesses in a number of 
ways, including:

•	 Fewer patients DCs are able 
to treat

•	 More patients reluctant to be 
seen in-person

These challenges can result in 
practitioners who are keenly aware 
of what others are advertising. Keep 
in mind that if another healthcare 
practitioner (or a patient or anyone 
else) believes your advertising 
is misleading, they may file a 
complaint with your state board. 
It’s also possible they will lodge a 

consumer fraud claim against you. 
Then, you will be on the defensive to 
substantiate what you advertised. 
This can happen not just with 
COVID-19 advertising but with any 
public practice claims.

While there is no way to completely 
protect your practice against 
an allegation of misleading 
advertising, you can reduce your 
risk by advertising in a manner 
that other healthcare providers in 
your community do not view as 
questionable or inaccurate.

While not a comprehensive list, 
keeping in mind the following in 
your advertising will go a long way 
toward improving your practice’s 
risk management.

WHAT TO AVOID

X	 Questionable or 
unsubstantiated statements. 
When touting the chiropractic 
services you offer, be careful 

Check with 
Your State 
Board
As you develop 
advertising materials, 
check with your state 
board or your practice 
attorney to ensure 
they’re consistent 
with the rules and 
regulations in your 
state. 



not to over-promise. Not 
everyone may expect the 
same results as a patient who 
was a best-case scenario. Also, 
make sure to cite the sources 
for any statistics you use.

X	 Offers of warranties, fee 
payments, terms implying 
superiority of care may be 
in violation of state practice 
regulations and could lead 
to board action. A recent 
example is the advertising 
of two doctors who claimed 
their customers would lose 20 
to 40 or more pounds in 40 
days through a fat-burning 
plan. However, they failed 
to mention that the plan 
consisted of a very low-calorie 
diet of 500 to 800 calories a 
day.

X	 Negative comments 
about other healthcare 
methods. This may foster 
an environment where 
practitioners look for an 
opportunity to retaliate 
against you. Also, this 
tactic makes you look 
unprofessional.

X	 Coupons (e.g., Groupon), free 
offers or prepayment plans. 
Not only do these deals tend 
to downplay the high-quality 
services you offer, they also 
have the potential for being 
misunderstood. If you decide 
to use these, check with your 
state board regarding their 
legality.

X	 Confidential information. 
Never use any information 
about a patient without their 
written consent. Use care 
not to share information that 
would identify a patient. (This 
is particularly the case in small 
towns where patient details 
may be common knowledge.)

X	 Clinical jargon. Using 
technical terms such as 
“thoracic” versus mid back, 
“cervical” versus neck or 
“radiculopathy” versus 
radiating pain increases 
the chances your ad will be 
misunderstood. Moreover, 
many potential patients will 
look past your ad if they can’t 
relate to it.

X	 Offensive images. What may 
seem commonplace to you 
as a healthcare practitioner 
might strike a layperson as 
unusual or even negative. Be 
careful that the photos and 
art you use don’t have the 
potential to be misconstrued 
by potential patients.

X	 Violating state requirements. 
For example, some states 
won’t let you use the 
word “physician”—unless 
you specify “chiropractic 
physician.” Others require you 
to call yourself a “Doctor of 
Chiropractic” not just a doctor.

As you develop advertising 
materials, check with your state 
board or your practice attorney to 
ensure they’re consistent with the 
rules and regulations in your state. 

When your advertising portrays 
your practice in a professional light, 
you put the principles of sound 
risk management into action. Plus, 
you’ll gain the long-term respect of 
your community, your patients, your 
colleagues and your interdisciplinary 
relationships. The increased 
understanding of the types of 
services you offer, as well as the 
benefits of chiropractic, will serve to 
benefit your practice well past any 
times of crisis.  
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Earn 
5% OFF 
Your 
Malpractice 
Insurance 
While 
Getting Your 
CEs
Your 5% risk 
management discount 
(2.5% for part-time 
DCs) applies for 3 
consecutive policy years 
for completing at least 
8 hours of qualifying 
courses—online and/or 
onsite.

Find listings of in-person 
seminars and online 
courses on 
www.ncmic.com.



WE’LL GIVE YOU $250 TO 
simplify YOUR BUSINESS.

Streamline your credit card 
payment system and save

You need your patients’ payments to go 
through quickly, easily and affordably. 
When you use credit card processing from 
NCMIC, you can expect the same quality 
and level of service our insurance products 
are known for — and we make it easy to 
simplify your business.

Simple to sign up 
Simple to service 
Simple to switch

SIMPLE TO GET $250. 
If we can’t meet or beat your current 
company’s pricing, we’ll send you a $200 
Mastercard® gift card, or $250 if you 
switch.* It’s that easy — and you’re not 
obligated to switch services. 

TAKE THE CHALLENGE NOW
at ncmic.com/simple
*The credit card processing program is offered by NCMIC Finance Corporation. Practices processing less than $2,000 per month are not eligible for the NCMIC price challenge. If you are 
eligible for a $250 sign-on bonus, you will receive your gift card within 6-8 weeks after you start processing. A three-year contract is required to receive pre-programmed equipment to use 
at no additional cost. An early termination fee applies.    ©NCMIC   NFL 5910-200751



QUESTION: My state has relaxed 
its requirements to allow for more 
virtual training during the COVID-19 
crisis. What should I keep in mind?

ANSWER:  Now may be a great 
time to catch up on your CEs 
without the time commitment of 
in-person seminars. Depending on 
your learning style, you may find 
online CEs are more engaging and 
efficient than live courses. 

When selecting an online course, 
it’s helpful to know whether you’re 
a kinesthetic, visual, auditory or 
reading learner. Some online courses 
are more interactive; others instruct 
through videos or slideshows; while 
others rely mostly on reading. 

The quality of the course material 
is also important. While newer 
information isn’t always better, 
be leery of content with outdated 
references. You want to keep on top 
of new information.

Connecting with peers and 

experts tends to be more difficult 
with online learning, but it’s not 
impossible. Some distance learning 
programs use platforms like Zoom or 
GoToMeetings that enable attendees 
to interact with each other and the 
instructor. Gathering with other 
chiropractors, albeit online, reminds 
us that we have a community of 
peers.  

As with all continuing education, 
it may be easy to find a basic 
skills course to coast through 
and get re-licensure credits. That 
misses the point of CE.  To actually 
improve patient safety and care, 
you must challenge yourself, stay 
engaged, and focus on the skills and 
information you need to become a 
better caregiver. 

From a risk management 
perspective, when people feel like 
there is no more to learn, they stop 
believing in their fallibility. That can 
lead to a lack of diligence that’s 
dangerous for patients. Both online 

and in-person seminars help you 
improve patient care, grow your 
practice, connect with others in the 
field, maintain skills and stay on top 
of new information. 

Licensing boards may require 
post-graduate levels of study and 
attendance verifications, but the 
onus is on you to keep growing 
and put patients first. It’s why 
chiropractic is more than a job; it’s a 
calling.  

This article was developed with the assistance 

of the FCLB.

Has the Coronavirus Affected How I Attain CEs?

Examiner is published quarterly for policyholders of NCMIC’s Malpractice Insurance Plan. Articles may not be reprinted, in part or in whole, without the prior, express written consent of NCMIC. 
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KEEP ONLINE CE 
COMPLETION 
RECORDS

If there is a dispute with 
your licensing board about 
the online CE hours you 
completed, course completion 
documentation should provide 
the validation you need.
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