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Helping Doctors Learn From the 
Experience and Expertise of Others

Practice Owner 
Held Responsible for 
Another’s Actions 
Nichole Markette, a 45-year-old nurse, was in excellent 
health when the instructor for her yoga class mentioned 
she should check out Redlief Clinic’s onsite booth at the 
yoga studio. 

When Markette visited the booth on July 2, 2015, 
Cindy Chata, DC, played her a video showcasing the 
clinic’s offerings of spinal adjustments, massages and 
more. Because Markette had no symptoms, she was 
only interested in the massages. However, Dr. Chata 
persuaded her to come into the clinic for a healthy living 
assessment.

When Markette visited the clinic on July 6, 2015, Dr. 
Chata took X-rays and evaluated her range of motion. Dr. 
Chata advised Markette that she would use the results to 
develop a treatment plan for her. Markette scheduled an 
appointment for the following week. 

When Markette returned on July 11, 2015, Dr. Chata 
proposed a comprehensive treatment plan. Markette 
still only wanted the massage component; however, 
Dr. Chata persuaded her to undergo the entire plan. 
Treatment began that day with Dr. Chata administering 
a light-pressure adjustment to Markette’s spine. 

On July 13, Markette returned for another visit and again 
stated that she didn’t see the need for any chiropractic 
adjustments. But Dr. Chata explained they were an 
essential part of the plan, so Markette acquiesced. Dr. 
Chata administered another adjustment, which was 
more forceful than the first.

DRS. OATT AND REDLIEF ENTER THE 
PICTURE 
When Markette returned for an appointment on July 20, 
2015, she was informed that Dr. Chata was no longer with 
the clinic, and Chad Oatt, DC, would provide treatment 
that day. Dr. Oatt was a locum tenens doctor with 
decades of experience; however, he was known for his 
brusque demeanor and rough adjustment style.

Dr. Oatt marched into the treatment room and tersely 
told Markette to lie down on the table to be adjusted. 
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Dr. Oatt’s first low back adjustment 
knocked out Markette’s breath. Dr. 
Oatt then repositioned Markette 
and administered a second thrust 
to her low back, to which Markette 
said, “ow.”

Moving Markette on her right side, 
Dr. Oatt grabbed her left shoulder 
and pushed it toward her chest, 
pulling her left hip the opposite 
direction. Markette cried out in 
pain, prompting Dr. Oatt to wonder 
out loud if he had cracked her rib. 
Hearing no response, Dr. Oatt then 
adjusted Markette’s neck.

Markette recuperated from the 
pain over the weekend before 
returning to the clinic on Monday, 
where she shared her concerns with 

the clinic owner, George Redlief, 
DC. Dr. Redlief told Markette she 
was suffering from an overzealous 
adjustment and treated her with 
mild adjustments, massage, and 
electrical stimulation to try to relieve 
the pain — all to no avail.

SURGERY FOLLOWS 
On August 2, 2015, Dr. Redlief 
referred Markette to a pain 
management specialist. When 
none of his treatments relieved the 
pain, the specialist obtained an MRI, 
which revealed an L5-S1 disc bulge 
with central protrusion and annular 
tear. 

Markette was referred to 
neurosurgeon who performed a 
bilateral L5-S1 hemilaminotomy, 

facetectomy, and foraminotomy 
and a L5-S1 microscopic discectomy 
with an annuloplastomy device 
implantation to prevent the disc 
from resting on Markette’s leg 
nerves. 

Unfortunately, Markette suffered 
a pulmonary embolism during 
surgery and was hospitalized for 
three days. Although the surgery 
provided some immediate relief, 
Markette’s pain began to return 
over the next several months, 
and she started experiencing leg 
numbness. Seeing no improvement 
during the next three months, the 
neurosurgeon performed another 
L5-S1 discectomy in March 2016.

Following this second surgery, 
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Markette became very weak and 
suffered constant pain. Moreover, 
she contracted C-diff, a staph 
infection, became dangerously ill 
and required a month of antibiotics.

LAWSUIT ENSUES 
Nearly two years later, on January 
11, 2018, Markette filed a lawsuit 
against Drs. Oatt, Redlief, and Chata, 
as well as the Redlief Clinic, alleging 
failure to:

•	 Obtain an adequate history.

•	 Perform adequate physical, 
orthopaedic and neurological 
examinations.

•	 Perform proper chiropractic 
manipulations.

•	 Obtain informed consent.

•	 Respond properly to the 
patient after complications 
ensued.

Dr. Redlief would periodically ask 
if Dr. Oatt carried malpractice 
insurance, and Dr. Oatt always 
replied that he did. However, Dr. 
Redlief did not request Dr. Oatt to 
provide documentation of coverage, 
and unfortunately Dr. Oatt did not 
have malpractice insurance.

What’s more, the practice itself, 

Redlief Clinic, did not have entity 
coverage and was not named as an 
insured under Dr. Redlief’s policy. 
However, since NCMIC insured 
the remaining defendants, NCMIC 
agreed to provide a courtesy 
defense to the clinic, but not to pay 
for any damages. 

THE CASE 
During mediation, Drs. Chata 
and Redlief didn’t deny that Dr. 
Oatt was negligent in adjusting 
Markette’s spine or that surgery 
was necessary. However, they did 
deny that they contributed to her 
alleged injuries or were responsible 
for Dr. Oatt’s negligence. The case 
was complicated by the fact that Dr. 
Oatt could not be reached, although 
numerous attempts to contact him 
were made.

A chiropractic consultant retained 
by the defense found:

•	 The treatment plan prepared 
for Markette was reasonable.

•	 Markette was provided with 
adequate information to 
give her informed consent. 
(However, the expert 
criticized the fact that 
nothing was in the records 
regarding informed consent 

or a signed informed consent 
form.)

•	 Dr. Redlief acted reasonably 
in relying on Dr. Oatt as a 
locum tenens chiropractor.

Markette’s attorney made an 
initial settlement demand of $1 
million. To justify this number, 
he pointed to Markette’s medical 
expenses in excess of $100,000, lost 
wages of $17,000 and projected 
future lost wages of $365,000. 
For noneconomic damages, the 
attorney asserted a claim for pain 
and suffering for an amount to be 
determined by a jury. 

Markette initially wanted to hold 
Dr. Chata responsible for bringing 
the patient into the clinic and 
allowing Dr. Oatt to treat her. 
However, her defense pointed out 
that she was not a partner or owner 
of the clinic; was not involved in 
Dr. Oatt’s treatment; and did not 
affect Dr. Oatt’s actions in any way. 
In response, Markette’s attorney 
agreed to remove Dr. Chata from 
the case.

Although the defense team felt 
confident that Dr. Oatt held the 
majority of the liability, they were 
concerned that Dr. Redlief, as the 

What Can 
We Learn?
By Jennifer Boyd Herlihy, Boston, 
Massachusetts, and Providence, 
Rhode Island

Entity coverage. When a practice 
doesn’t have entity coverage, a 
lawsuit may target the owner of the 
practice. In this case, if Dr. Redlief’s 
clinic had entity coverage, he 
personally may have been excluded 
from the malpractice claim. 

Malpractice insurance. Dr. Redlief 
should have requested a copy of 
Dr. Oatt’s malpractice insurance 
declaration page and been named 
a certificate holder on his policy. 
Instead, he trusted that Dr. Oatt 
had this coverage. A plaintiff 
attorney could contend that not 
verifying this coverage indicated a 
poorly run clinic and was a violation 
of state guidelines.

Locum tenens doctors. In this 
case, Dr. Redlief could be criticized 
for hiring an overzealous doctor 
with a brusque demeanor. Before 

being brought on, Dr. Oatt should 
have been familiar with the clinic’s 
processes and procedures and 
Dr. Redlief should have received 
treatment from him. These steps 
would have shown that Dr. Redlief 
selected Dr. Oatt with scrutiny. 

Inducements. It’s important to use 
care when marketing in unique 
locations, such as yoga studios and 
health/county fairs, where potential 
patients may have different profiles, 
needs and expectations. In this 
case, Markette was previously in 
excellent health and was dubious 

about the need for chiropractic 
care.

Informed consent. Simply having 
a patient view a video is not an 
effective way to obtain informed 
consent. Instead, patients should 
be asked if they understood the 
video, the risks, and be given an 
opportunity to ask questions. All of 
this should be documented in the 
notes. In court, informed consent 
without documentation will be 
viewed suspiciously and reduce the 
doctor’s perceived credibility.

Further, some state regulations 
require the consent to be in writing 
and signed by the patient. Even if it 
is not required, it is a good practice 
and may assist in your defense in 
the event of a claim.

Personal liability. Because Dr. Oatt 
had no malpractice coverage, he 
was on his own to pay for legal 
counsel and for any judgments 
against him. The fact that he 
couldn’t be located and had no 
insurance did not prevent him from 
being sued, facing board actions, 
and dealing with future license or 

coverage restrictions.   

Litigation complexity. Whether a 
doctor caused an injury is merely 
one aspect of litigation. This case 
demonstrates how different 
insurance aspects — including 
corporation and locum tenens 
coverage — can come into play. This 
complexity is why coverage with a 
company that recognizes and can 
navigate complex legal issues is so 
essential.



clinic owner, held some risk:

•	 The mediator viewed 
Markette being solicited at a 
yoga studio as equivalent to 
ambulance chasing.

•	 Markette would likely be 
perceived as a credible 
witness who was 
experiencing pain and 
suffering — likely eliciting the 
sympathy of a jury.

•	 The apparent lack of 
informed consent.

•	 The patient’s skepticism 
about receiving chiropractic 
care.

With these factors at play, Dr. Redlief 
realized it was in his best interest 
to attempt to settle the case. 
Though Markette’s attorney initially 
demanded $1 million, the case 
eventually resolved for $250,000. 
NCMIC’s legal defense costs and 
fees were more than $83,000. 

As for Dr. Oatt, he was finally 
located, and Markette pursued a 
personal claim against him.  
Because Dr. Oatt had no 

malpractice insurance, all his 
personal assets — including his 
home — were at risk. 

Although this case study is based on a real 
case, names, dates and details have been 
changed to protect patient and doctor privacy.
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Make 
Sure Your 
Practice is  
COVERED 
in One Easy 
Step
Learn more about entity 
coverage, including a 
no-cost option, by calling  
1-800-247-8043.

Jennifer Boyd Herlihy is a healthcare 
defense lawyer with the firm of Adler/
Cohen/Harvey/ Wakeman/Guekguezian, 
LLP, located in Boston, Massachusetts 
and Providence, Rhode Island.

155 
MILLION 
REASONS 
to celebrate

Give yourself a hand. 
While we’d love to take all the credit 
for the $155 million in dividends we’ve 
given back to our doctors over the 
course of the last 25 years, we can’t. 
These dividends are made possible 
thanks to the team efforts of NCMIC 
leaders, the board, our employees — 
and especially doctors like you. Your 
hard work has paid off. (Literally.)

NOT A NCMIC 
POLICYHOLDER?

WE CAN 
FIX THAT.

ncmic.com

The NCMIC Malpractice Insurance Plan is underwritten by NCMIC Insurance 
Company. In the states of Florida and New York, the NCMIC Malpractice 
Insurance Plan is issued by NCMIC Risk Retention Group, Inc. Premium 
dividends are not guaranteed. ©2021 NCMIC NFL 3820-210040

VACCINATIONS, PPP 
AND STAFF ABSENCES

Find Chiropractical wherever you get your podcasts! ©NCMIC 2021 
NFL 3945-210040

COVID continues to create more questions for DCs 
everywhere. In this month’s episode of Chiropractical:

Learn about some of the latest employee-related COVID 
issues from Attorney Ben Roach

Hear about common issues such as staff being out, 
vaccinations and more

Get the scoop on the second round of PPP loans

Chiropractical answers your latest COVID Q’s
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Dr. Sportelli is president of the NCMIC Foundation, a 501(C)3 non-profit research and education organization. He 
formerly served for 25 years on the NCMIC board including 20 years as president of NCMIC Group, Inc. Dr. Sportelli has 
lectured extensively on ethics, risk management and incorporating sound procedures to risk proof a chiropractic practice.

His prior involvement in chiropractic nationally and internationally resulted in his serving as president of the World 
Federation of Chiropractic, an organization having non-governmental organizational status with the World Health 
Organization, and as chairman of the American Chiropractic Association board. He currently serves as vice chair of the 
Blue Mountain Health Systems hospital network.
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Research... What’s In It for Private Practitioners?
By Louis Sportelli, DC

As a chiropractic practitioner, I 
know that most clinicians are not 
interested in conducting research 
or even trying to understand the 
hypothesis or methodology used to 
arrive at its conclusion. 

 So, I will take a different approach 
and share  a project that changed 
the course of every chiropractic 
practitioner’s clinical practice. This 
research project:  

•	 Improved clinical 
understanding 

•	 Provided a solid defense in 
litigation

•	 Altered attitudes of all but 
the most biased in the 
research community

•	 Withstood scrutiny and 
provided an understanding 
of facts only achievable 
through solid, first-rate 
research.

Before I do, consider the images 
that have appeared in the media 
in recent years: A transit bus 
roaming the streets of a major U.S. 
city  with the headline: “INJURED 
BY A CHIROPRACTOR –Call 1-800 
Chiropractic Stroke Victims 
Awareness Group.” A billboard with 

the alarming notice: “WARNING 
Chiropractic Adjustments Can Kill or 
Permanently Disable You.” 

As recently as the 1990s, scare 
tactics like these that alleged 
chiropractors caused strokes were 
rampant. The infamous Lana Lewis 
case caused untold harm to the 
profession, because at the time, 
there was no credible evidence 
to dispute a causal connection 
between a chiropractic cervical 
spine adjustment and a patient 
having a vertebal artery dissection. 
Consequently, the move to ban 
chiropractic cervical adjustments 
gained momentum.

For the clinician in private practice, 
there was little to no literature to 
provide guidance. At the time, one 
test commonly thought to provide 
a viable screening was the George’s 
Test. Early research findings would 
determine this test was invalid and  
potentially could cause harm. All 
chiropractic colleges universally 
discontinued teaching the George’s 
Test and disseminating this 
information,  and many groups and 
associations undertook a massive 
effort to transition away from using 
the test.

In the late 1990s, these 
developments led Dr. Scott 

Haldeman, a DC, MD, and practicing 
neurologist, to undertake the 
formation of a Neck Pain Task Force 
in conjunction with the launch 
of the Bone and Joint Decade.
(See Volume 33, Number 4W 
Supplement to the February 15, 
2008 Journal, www.spinejournal.
com, for a complete review of this 
groundbreaking research.)

From a clinical perspective, the 
Neck Pain Task Force research 
literally changed the manner 
of how chiropractors practice. 
There was new understanding of 
adverse stroke events, improved 
clinical understanding of what 
could and could not be detected 
in asymptomatic patients and a 
heightened awareness of the factors 
involved in these rare events.

This research changed the course of 
clinical practice because it revealed:

•	 There is simply no way to 
determine beforehand which 
offending mechanical neck 
movement or manipulation 
type would precipitate an 
artery dissection. 

•	 Manipulation is safe, effective 
and appropriate for most 
patients with disabling neck 
pain.

•	 The risk of vertebrobasilar 
artery stroke (VBA) is rare, 
and the risk for neck patients 
is the same whether they 
consult a chiropractor or a 
medical physician. 

•	 Eighty percent of stroke 
patients had neck pain from 
an artery dissection in the 
days before their stroke, 
which led them to seek 
health care services from a 
DC or MD.

•	 Patients often describe a 
headache unlike any they 
have experienced before as 
a clinical difference during a 
VBA. 

The exhaustive Neck Pain Task 
Force research found no evidence of 
a causal link between chiropractic 
care and cervical artery dissection. 
However, it did provide a clear link 
between research findings and an 
evidence-based clinical practice.

Field doctors should be aware of 
ongoing research into the cervical 
spine, lumbar spine, brain plasticity 
and concussion injuries. What’s 
more, a host of current research 
seeks to uncover underlying issues 
and new approaches clinicians can 
incorporate into their practices.

 Although there are many research 
findings that impact a clinical 
practice, in my view, the stroke 

phenomenon is one of the best 
examples.  A chiropractor’s clinical 
practice, clinical awareness, clinical 
judgment and clinical competence 
have all been directly affected by 
stroke research. 

As we look to the future,  I believe 
every clinical practice will be 
directly impacted by research and 
technology to make health care 
a safer and more effective clinical 
experience.

WE’LL GIVE YOU $250 TO 
simplify YOUR BUSINESS.

*The credit card processing program is offered by NCMIC Finance Corporation. Practices processing less than $2,000 per month are not eligible for the NCMIC price challenge. If you are eligible for a $250 sign-on bonus, 
you will receive your gift card within 6-8 weeks after you start processing. A three-year contract is required to receive pre-programmed equipment to use at no additional cost. An early termination fee applies.   
 ©NCMIC   NFL 5910-210040

Simple to sign up       Simple to service       Simple to switch

If we can’t meet or beat your current credit card processing 
company’s pricing, we’ll give you $200; $250 if you switch. 

TAKE THE CHALLENGE NOW at ncmic.com/simple



QUESTION: I like to educate my 
patients about their care, but can 
I be sued for failing to obtain their 
informed consent before treatment?

ANSWER:  Implementing an 
informed consent process in your 
practice on a consistent basis is 
advisable. That’s because in today’s 
legal environment, failure to obtain 
a patient’s informed consent is 
a component of almost every 
malpractice case. And patients 
increasingly feel it is their right to 
be informed and to participate in 
decisions about their care. 

From our perspective, NCMIC will 
defend you whether or not you 
choose to implement an informed 
consent process into your practice. 
However, if you are in a state that 
requires informed consent, your 
defense could be compromised if 
you fail to meet the state’s mandate.

If you decide to proceed with an 
informed consent process in your 
practice, keep in mind the process 
generally requires the patient to fully 
appreciate:

•	 The nature of the treatment 
to be rendered

•	 All material risks associated 
with the treatment and the 
possibility that those risks will 
occur

•	 Alternative treatments 
available and their associated 
risks

•	 The risks of not being treated.

As you can see, this means 
informed consent is not merely a 
form but rather a two-way process 
in which patients are asked if 
they understand the risks of care 
and are given an opportunity to 
ask questions. The patient must 

understand the information well 
enough to be able to relate it back 
to you.

In terms of the informed consent 
documentation, the patient should 
be given sufficient time to read 
and review the form thoroughly 
before signing it. And the entire 
informed consent discussion and 
process should be documented in 
the records to substantiate that the 
patient understood what they were 
signing.

As always, check with your board of 
examiners, personal counsel, and/
or state association to determine 
the legal requirement for informed 
consent in your state. The laws are 
changing and most states now have 
statutory requirements. 

Examiner is published quarterly for policyholders of NCMIC’s Malpractice Insurance Plan. Articles may not be reprinted, in part or in whole, without the prior, express written consent of NCMIC. 
Information provided in the Examiner is offered solely for general information and educational purposes. It is not offered as, nor does it represent, legal advice. Neither does Examiner consti-
tute a guideline, practice parameter or standard of care. You should not act or rely upon this information without seeking the advice of an attorney. If there is a discrepancy between Examiner 
and the policy, the policy will prevail.  “We Take Care of Our Own” is a registered service mark of NCMIC Group, Inc. and NCMIC Risk Retention Group, Inc.  ©2021 NCMIC  NFL 3945-210040
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