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“We Take Care of Our Own" is a registered

service mark of NCMIC Group, Inc. and NCMIC

Risk Retention Group, Inc.

Helping Doctors Learn From the Experience and Expertise of Others

Read on for a case study from defense attorney Mandi
Karvis. It is a compelling case with important takeaways for
our doctors.

Casual Office Setting Leads to
Lawsuit and Board Complaint

Sherry Scarpello presented to the office of David Smithfield, DC, with
complaints of low back pain. Due to her work schedule, Mrs. Scarpello was
often the last patient of the day.

Dr. Smithfield prided himself on offering patients an engaging, laid back
atmosphere, and the office staff were tasked with making all patients feel especially
welcomed. Dr. Smithfield had a charismatic personality—he was the type of person
who would have a nickname for everyone. What's more, he would frequently call his
male patients “buddy” and his female patients “honey” or “darling.”

In keeping with his exceedingly personal style of care, Dr. Smithfield invited Mrs.
Scarpello to join him and his office staff at a neighboring restaurant for happy hour
after one late afternoon chiropractic appointment. Mrs. Scarpello accepted the
invitation and imbibed in a few cocktails with the group.

During the next few appointments, Mrs. Scarpello said she felt slight improvement
in her low back pain. She appreciated the care Dr. Smithfield provided so much that
she referred her husband as a patient.

After Mrs. Scarpello had undergone a series of adjustments and indicated she was
still feeling some soreness, Dr. Smithfield called her directly from his cell phone one
evening to see how she was feeling. Mrs. Scarpello said she felt her back pain was
improving, and she wanted to continue receiving chiropractic care.

Mrs. Scarpello continued to socialize with Dr. Smithfield and the office staff
after receiving chiropractic care, which continued to be scheduled for the last
appointment of the day. As Mrs. Scarpello now had Dr. Smithfield's cell phone
number, she began to text him whenever she had questions or wanted to
reschedule her appointments.

Continued on Page 2
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Initially, these text messages were related to Mrs. Scarpello’s chiropractic
treatment or scheduling, but over time, they became more personal.
Additionally, Mrs. Scarpello and Dr. Smithfield had numerous telephone
conversations. In total, Dr. Smithfield and Mrs. Scarpello exchanged more
than 500 text messages and over 100 phone calls during the course of her
four months of care.

Not surprisingly, Mr. Scarpello eventually became suspicious about the
amount of time his wife was spending on the phone and the frequency of her
chiropractic appointments. Consequently, he decided to download his wife's
text and call log to discover exactly how often she had been communicating
with Dr. Smithfield. Mr. Scarpello was shocked to uncover the massive
number of texts and calls between his wife and Dr. Smithfield.

When Mr. Scarpello confronted his wife, Mrs. Scarpello told him that she and
Dr. Smithfield were having an affair. Mrs. Scarpello then called Dr. Smithfield
and told him that her husband had found out they had "been together.”

Dr. Smithfield denied the affair and told Mrs. Scarpello she was crazy.
Unbeknownst to Dr. Smithfield, Mrs. Scarpello recorded this conversation.

Shortly thereafter, Mrs. Scarpello and her husband filed a lawsuit and a
licensing board complaint against Dr. Smithfield. The allegations were that Dr.
Smithfield had engaged in an improper relationship with a patient and that
he provided unnecessary chiropractic treatment to Mrs. Scarpello for the sole
purpose of furthering their inappropriate relationship.

Dr. Smithfield denied having an inappropriate relationship with Mrs. Scarpello.
However, he did acknowledge he considered her a friend with whom he
would text and talk on the phone about personal issues.

The Lawsuit

The case against Dr. Smithfield was ultimately tried before a jury. The case
centered on whether there was an improper doctor/patient relationship
between Dr. Smithfield and Mrs. Scarpello rather than whether the actual
provision of chiropractic care was negligent.

During testimony, the jury learned about the hundreds of text messages
and after-hours phone calls between Dr. Smithfield and Mrs. Scarpello.
Additionally, the plaintiff attorney played the recorded telephone
conversation between Dr. Smithfield and Mrs. Scarpello numerous times.

The jury also heard extensive testimony about the friendly and casual
environment in the office, which the plaintiff attorney contended was
unprofessional for a health care setting. With multiple examples shared for all
to hear, the case played out like an episode of a reality television show.

Ultimately, the jury returned a verdict in favor of Mr. and Mrs. Scarpello for
$10,000. It seemed that the jury believed that Dr. Smithfield had engaged

in a consensual, yet inappropriate, extramarital affair with his patient. The
verdict appeared to be the jury's way of sending the message that this type of
behavior was completely unacceptable.

Additionally, Dr. Smithfield had to defend himself against a board complaint.
Dr. Smithfield had to explain why he had been communicating so frequently
with a patient. He was ultimately placed on probation and required to

complete several continuing education courses on professional boundaries.

Continued on page 3

What Can We Learn?

By Mandi Karvis
Wicker Smith - Phoenix, Arizona

Standard Protocol

Do not deviate from your normal
patient protocol. It can start a
slippery slope in which professional
boundaries are crossed. An after-
hour drink leads to a dinner and so
on. While it is flattering to be viewed
as attractive, the ultimate question
to ask yourself is: “If my actions were
reported in the news, would | be
comfortable?”

Keep Your Communications
Professional

If you must communicate with your
patients about scheduling issues via
text messaging or after hours phone
calls, the communication should be
about that and nothing else.

Before you text a patient, think about
it through the lens of how it would
sound if it was read out loud to a jury
or your licensing board.

Document Your Texts

If you communicate with your patients
via text messages or calls from your
personal cell phone, it is best to
document the discussion in the chart
as a “"telephone note” or something
similar to provide a record of what
was discussed and when.

Trust Your Staff

If your staff tells you they are getting
a "bad vibe” from a patient, listen to
them and consider it a warning sign.

If you find yourself wondering if
an interaction with a patient was
appropriate, it probably was not.
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An Important Lesson for All DCs

The case should be a cautionary tale for all licensed professionals. There
were many red flags about the manner in which Dr. Smithfield treated Mrs.
Scarpello, and they were all ignored. These included:

*  Mrs. Scarpello would often insist on having the last appointment of
the day so she would be there when the office closed down.

*  The patient would linger while the staff closed down the office.
*  Mrs. Scarpello initiated personal text messages with Dr. Smithfield.

*  Some of Dr. Smithfield's staff later admitted they thought that Mrs.
Scarpello was flirting with Dr. Smithfield.

Chiropractors are particularly vulnerable to allegations of improper boundaries
and touching; this in part due to the nature of the practice of chiropractic. The
practice itself is literally “hands on,” which can lead to allegations of improper
touching when a patient isn't properly informed before treatment.

Furthermore, patients see their chiropractor more frequently and for longer
periods of time than other kinds of health care professionals. People may see
their chiropractor several times a week for a number of months; whereas, they
might see other types of health care providers on a quarterly or annual basis.

The frequent contact between chiropractors and patients can dovetail into
engaging in casual banter and exchanging personal information. However,
there is a fine line and delicate balance between being friendly and personable
with your patients and crossing the line into the inappropriate.

The most important lesson from this situation is that the doctor must realize
when a patient’'s behavior is crossing the line and how to enforce appropriate
boundaries.

In today’s day and age, making yourself accessible to patients is important.
However, making yourself available to patients by cell phone or through social
media can be troublesome.

It is one thing to communicate with a patient about scheduling but another
thing to engage in personal banter. The difficulty becomes where to draw the
line between a friendly, professional “Yes, I'd be happy to reschedule your
appointment. Have a great day!” and the casual “What are you up to today?”

There is no bright-line rule for communicating with patients via your cell phone
or social media messaging. The safer and more professional thing to do is to
instruct patients to call or e-mail your office about scheduling issues.

Bottom line: you, the professional, are the one who is responsible for ensuring
interactions with your patients remain professional. Your licensing board and a
jury will ultimately hold you responsible for any lapses of professionalism. This
includes consenting adult patients.

An allegation of this nature can be very costly to licensed professionals. It can
damage their reputations and impair their ability to practice, not to mention
negatively impact their personal lives.

All names used in this case study are fictitious to protect patient and doctor privacy.

What Can We Learn?

continued

Maintaining Boundaries

If a patient seems to be crossing

the line, guide them back toward
professional matters. If you feel
uncomfortable, ask one of your staff
members to be present during visits
with that patient. If you continue to
have concerns, consider referring the
patient to another provider.

Mandi Karvis is a shareholder with

the firm of Wicker Smith in Phoenix,
Arizona. She has been practicing

for almost 20 years and has been
representing health care providers

for 16 years. A significant portion of
her practice involves representing
chiropractors in malpractice litigation
and licensing board matters. Ms. Karvis
has handled several lawsuits and board
complaints that involve allegations

of sexual impropriety against
chiropractors. She has tried cases all
over the country involving that type of
allegation and has a unique perspective
on handling these types of cases. Ms.
Karvis has also lectured on the topic to
attorneys and health care professionals.
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TERMS OF SERVICE

Patients often don't understand that chiropractic care is both a science
and an art, and like all health care, there are no guarantees that
treatment will be successful. Consequently, some patients request
refunds when their chiropractic care expectations are unmet. They
think they shouldn’t have to pay for chiropractic services or products
(e.g., supplements) that didn’t provide the anticipated result.

This is a situation in which a terms of service agreement may be beneficial.
These agreements can help manage treatment expectations and clarify the
patient’s payment responsibility. What's more, they provide proof to credit

card companies that the patient agreed to pay for care, if the patient later

disputes a credit card payment made to the chiropractor.

Seek Expertise
Before You Act

It is essential that any
terms of service agreement
used be carefully worded.
Therefore, if you decide to
include a terms of service
agreement, be sure to
¢ The patient is responsible for any copays or other out-of-pocket consult with your licensing
expenses. board regarding the state’s

The agreements vary in terms of content, but they typically have the patient
acknowledge that they understand that:

e Services and products offered in a chiropractic practice are
treatments, and there is no guarantee as to their success.

*  Payments are the patient's responsibility, regardless of insurance
compensation or the effectiveness of care.

e The practice will not provide refunds for payment of services
provided or products purchased.

Many doctors find terms of service agreements are also beneficial in
reducing possible malpractice risk. Beyond establishing care expectations,
the agreements can serve as a good segue into an informed consent
discussion in which patients are apprised about:

e Nature of the treatment

*  Risks of treatment

e Alternative treatments and their risks
*  The hazard of not being treated

Additionally, service agreements may help patients improve their own
health, if the agreement outlines suggested behavioral and lifestyle
modifications.

Continued on page 5

requirements for these
agreements and retain a
business attorney to draft
the form for your practice’s
specific considerations.
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Earn 5% off Your
Malpractice Insurance
While Getting Your CEs

Your 5% risk management discount (2.5% for part-time DCs) applies for
3 consecutive policy years for completing at least 8 hours of qualifying
courses—online and/or onsite.

In-Person Risk Management Seminars

April 3-5, 2020, Uncasville, Connecticut

APRIL | New York State Chiropractic Association

39 “Patient Communication: Doctor, Your Words Are Powerfull” (2 hours)

“Integrating a Wellness Consultation into Practice” (2 Hours)
“Spine Rehab Procedures” (2 Hours)
“Orthopedic and Functional Assessment” (2 Hours)
“Neck-to-Shoulder Rehab Procedures” (2 Hours)
Thomas Ventimiglia, DC, and Justin Hildebrand, DC
518-785-6352

May 2-3, 2020, Pocono Manor, Pennsylvania

MAY Pennsylvania Chiropractic Association

2-3 “Functional Assessment and the Clinical Auditing Process” (12 hours)
Mitch Green, DC, DACRB, FACC
717-232-8368

Online CE Courses

Following are just a few of the qualifying risk management courses available
through Palmer College of Chiropractic, American Chiropractic Association, and
New York Chiropractic College:

Palmer College of Chiropractic
“Ethics and Professional Boundaries for the Chiropractor
2020" (2 hours)

American Chiropractic Association (ACA)
“Safety of Chiropractic Care and Informed Consent The Penny
Must Drop” (1 hour)

New York Chiropractic College
“Identifying and Implementing Procedures to Prevent Boundary
Crossings” (1 hour)

For a complete listing of upcoming risk management seminars, go to the
“Events” section of www.ncmic.com; for a complete listing of online courses,
go to www.ncmic.com/ce.

to Get Your

5% Premium
Discount

Complete at least
8 hours of qualifying
courses—online and/or

onsite—any combination
of hours will apply

Send your CE
documentation to

|lholt@ncmic.com

NCMIC will apply the
discount to your policy

upon renewal”

You take 4 hours of an NCMIC-approved
seminar at a state association event
and 4 hours of online courses (listing
available at www.ncmic.com/ce). Since
you have completed a total of 8 hours,
you can submit your CE documentation
to initiate your discount.

*Seminar discounts earned up to 30 days after
the policy renewal date will apply immediately;
those earned 30+ days after the renewal date
will apply at the next policy renewal date.

Online programming is available through third
parties, and course content is not owned or
controlled by NCMIC.
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This means it's easier than ever to manage
payments online! You'll enjoy ...

« Streamlined workflow
- Time savings
« Increased data security

Learn more today. NCMIC

800-839-1629, ext.5183 We Take Care of Our Owrt

The credit card processing program is offered by NCMIC Finance Corporation. We Take Care of Our Own is a registered service mark of NCMIC Group, Inc. and NCMIC Risk Retention Group,
Inc. NCMIC Finance Corporation and EHR software companies are separate entities, are not agents of one another, and have no authority to bind one another to financial or other contractual

obligations. A three-year commitment is required to integrate NCMIC's Credit Card Processing Program with your EHR software. An early termination fee applies. ©2020 NCMIC NFL 5217-200356




f Y @& in

Examiner | Spring 2020

Considerations With
Patient Apologies—
Attorney Advice

QUESTION: One of my patients believes | aggravated a previous injury during
a chiropractic adjustment. Should | apologize to him?

ANSWER: Malpractice defense attorney Victoria Vance explains that apologies
should be approached thoughtfully and managed with the following in mind.

1.

Why should you apologize?

Research shows that a properly managed communication and explanation
to the patient about an outcome can reinforce a trusting relationship. It
also reduces the risk of potential claims or litigation.

What does the law allow?

Some states permit statements of condolence, sympathy bereavement
without it being brought into evidence. Other states, however, will allow
what they deem “statements of fault” to be used against you.

When should you apologize?

The time to make a patient apology is when you have credible and well-
informed information. Saying something too soon when your information
is incomplete, inaccurate or may need to be retracted, is not helpful. It may
even be viewed suspiciously by your patient.

How should you apologize to the patient?

Invite the patient and the patient’s family members to your office when you
have time to listen to their concerns. Answer their questions honestly, but
only with information you know is accurate. After the meeting, document
the interaction.

Ms. Vance notes that patients or family members may wish to videotape or record
the conversation. She advises you to feel comfortable in saying “yes” to being
videotaped to show that you're confident in what you're going to say and having the
conversation memorialized.

All'in all, Ms. Vance observes there is a growing sense that offering a patient apology
is the compassionate thing to do and may help avoid a malpractice allegation.

Need Additional
Guidance?

If you're unsure if you should
apologize to a patient, call
the NCMIC Claims Advice
Hotline at 800-242-4052.

A professional claims
representative will assist you
with your specific situation.
A claim file will not be
opened unless a request
for damages by a patient or
representative has been put
in writing.

Examiner is published quarterly for policyholders of NCMIC's Malpractice Insurance Plan. Articles
may not be reprinted, in part or in whole, without the prior, express written consent of NCMIC.

Information provided in the Examiner is offered solely for general information and educational
purposes. It is not offered as, nor does it represent, legal advice. Neither does Examiner constitute

a guideline, practice parameter or standard of care. You should not act or rely upon this information
without seeking the advice of an attorney. If there is a discrepancy between Examiner and the policy, the
policy will prevail. ©2020 NCMIC NFL 3945-200040
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