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Team Makes a Difference

By Kevin Hulslander, Smith Sovik Kendrick & Sugnet, PC

Judy Wonderlin, a 67-year-old retiree, presented to Acme Chiropractic seeking
treatment for neck pain and tightness, which she had been experiencing for
two weeks. After performing an initial examination, Craig Zinzer, DC, proceeded
with an exam and testing of her cervical spine.

The exam revealed tenderness to digital palpation and muscle tension on both
sides of the spine. There was no swelling present, but physical clinical indicators
suggesting subluxations were noted at C2 and C3, with possible misalignment in
those areas.

Dr. Zinzer then performed numerous orthopedic and neurological tests, all of
which were negative. Dr. Zinzer provided Mrs. Wonderlin with moist heat treatment
and cervical stretching. After examination, testing and palpation, Dr. Zinzer also
performed a manipulation of Mrs. Wonderlin's C2 vertebrae while she remained in
a seated position.

Oh, No!

Immediately following manipulation, Mrs. Wonderlin stated she felt better but that
didn't last long as she began to complain of mild numbness in her tongue and

left side. She became very weak and began vomiting. When her symptoms failed
to subside, Dr. Zinzer called 911, and she was transported by ambulance to the
hospital.

At the hospital, Mrs. Wonderlin was diagnosed with a stroke and right vertebral
artery dissection. Diagnostic studies revealed a left cerebellar infarction and
some residual thrombosis in the right vertebral artery. She was noted to be
deteriorating neurologically and additional scans revealed a blood clot in her right
vertebral artery. An emergency thrombectomy was successfully performed and a
stent was placed in her right vertebral artery.

Continued on Page 2
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Mrs. Wonderlin remained a hospital inpatient for approximately one month.
During her stay, she suffered numerous setbacks, some of which required
extensive and invasive treatment. At one point, her family and medical team
considered comfort care, which her husband declined.

The patient was eventually transferred to a rehabilitation center where she
remained on oxygen and feeding tubes. She continued to improve with
time, but her life drastically changed. She now cannot eat, talk or walk.

She communicates by grunting and groaning but remains lucid and keenly
aware of her circumstance and surroundings.

One year following her stroke, Mrs. Wonderlin remains in rehab with
around-the-clock care. She was expected to return home eventually but has
never made it there. Experts estimate her future care and treatment would
cost approximately $5.3 million over the course of her life expectancy.

Lawsuit Ensues

A lawsuit was filed against Dr. Zinzer and Acme Chiropractic alleging a
negligent manipulation of the patient’s neck caused her dissection and
stroke. The plaintiff counsel claimed that Dr. Zinzer violated the appropriate
standard of care because he failed to:

* Complete a more comprehensive review of the patient's past medical
history, including obtaining records and speaking with Mrs. Wonderlin's
treating physician.

® Review prior diagnostic tests and research her current medications.
¢ Obtain X-rays prior to adjustment.

The stroke occurred on the chiropractic table and Mrs. Wonderlin was
severely affected and had serious residual dysfunction, pain, suffering and
loss of enjoyment of life. She claimed $10 million in damages.

Defense Experts Weigh In

The defense team immediately sought assistance from experts to confirm
Dr. Zinzer had not departed from the standard of care and did not cause
the patient harm.

The experts opined that weeks prior to the treatment, the wall of Mrs.
Wonderlin's artery gave way causing an outpouching of the anterior wall.
The dissection caused a clot to form over time. The stroke was then caused
by movement, possibly due to the manipulation that led to the breaking
away of the clot.

The defense experts believed Dr. Zinzer did not cause the dissection

and did not cause the clotting. Instead, it was during his non-negligent
adjustment or immediately thereafter that the clot was dislodged, resulting
in her stroke through no fault of his own.

The experts for the defense included a highly qualified vascular
neurosurgeon with forensic experience in stroke who would testify that
Mrs. Wonderlin's vertebral artery dissected several weeks prior when Mrs.
Wonderlin began feeling pain and discomfort in her neck. After that, it
was only a matter of time before the clot inevitably dislodged, causing the
stroke. There was nothing in her presentation at the time of treatment to

Continued on Page 3

What Can We Learn?

By Kevin Hulslander

Informed Consent is Critical

Informed consent has become
almost commonplace in malpractice
litigation; failure to provide informed
consent is often a stand-alone
allegation. Doctors of Chiropractic
should be aware of the consequences
of failing to obtain informed consent
or neglecting to document the
discussion in the clinical notes. It is
beneficial for doctors to be aware of
the literature and conversant about
the latest scientific evidence on
vertebrobasilar stroke.

Document, Document, Document

Dr. Zinzer charted in detail and
thoroughly documented his
examination, treatment and
rationale, making the case a good
one to defend.

Obtain Records

In today's world of electronic records,
it is less difficult to obtain records—
particularly for new patients—than

it used to be. Prior records are
important because they may reveal
some areas that the patient did

not disclose during the initial
consultation.

X-rays Prior to Adjusting

Plaintiff attorneys will attempt to
include everything possible in a
malpractice allegation. However,
there is no standard of care violation
solely based on whether a doctor
took an X-ray or not. In fact, taking
an X-ray without clinical indicators

is as contentious as NOT taking

an X-ray when it's warranted. The
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alert Dr. Zinzer that diagnostic testing was necessary.

Furthermore, had Dr. Zinzer dissected the artery that day, there would have
been an almost immediate onset of pain. Instead, the artery most likely
dissected due to a degenerative condition (fibromuscular dysplasia) brought
on by the patient’s genetic makeup.

The expert was able to reference this generally on the diagnostic studies and
posited that her subsequent treating doctors at the hospital failed to further
investigate this as a cause because it was convenient and easy to blame the
chiropractor based on the timing of the adjustment and the stroke.

An expert chiropractor was brought on by the defense team as a standard
of care expert. He believed strongly that Dr. Zinzer provided reasonable,
acceptable chiropractic care and treatment. The expert chiropractor was
able to make an important distinction: The stroke may have occurred during
adjustment, but the stroke was not caused by the adjustment.

The defense team also retained two world-renowned experts to address
recent scientific testing to rebut issues of causation, i.e., statistically, a stroke
is no more likely to occur in a chiropractor’s office than a family doctor’s
office and chiropractic adjustments, if performed reasonably, do not have
sufficient force to dissect a vertebral artery.

Dr. Zinzer's defense also focused on the comprehensive informed consent
document that Mrs. Wonderlin signed prior to her treatment. The document
specifically outlined the risks of manipulation including stroke. Mrs.
Wonderlin even acknowledged that she was aware of the risk of stroke
associated with the chiropractic manipulation.

Case Resolves

Dr. Zinzer and his defense team believed the case was defensible based on

the investigation, the science and the strength of their experts. Moreover, Mrs.
Wonderlin's experts were not as prepared on the science as the defense experts
were.,

However, because of the visible extent of Mrs. Wonderlin's injuries, there was
concern the jury would be sympathetic to her case. Additionally, despite expert
testimony that Dr. Zinzer met the chiropractic standard of care, the jury could
want to punish Dr. Zinzer for not doing more to review Mrs. Wonderlin's past
records and medication usage, as well as for not pursuing diagnostic testing.

Therefore, Dr. Zinzer consented to settlement for fear he could lose his practice
if there was large verdict against him. As a result, a reasonable settlement was
reached after extensive negotiations. Dr. Zinzer was pleased with the settlement,
which he believed was a positive outcome, given the small but potential risk of a
substantial plaintiff verdict. Ultimately, the case resolved for such a reasonable
sum because the defense team—including the experts—was better prepared
and more qualified than the plaintiff attorney and his experts.

All names used in Examiner case studies are fictitious to protect patient and doctor privacy.

What Can We Learn?

continued

issue is whether a doctor’s clinical
judgment was supported by the
appropriate clinical indicators.
Deciding to take an X-ray or
perform other testing should also
be predicated on the patient's
presentation and circumstances.

Kevin Hulslander has been successfully
defending chiropractors all over New York state

for more than 25 years. He is the managing

partner of Smith Sovik Kendrick & Sugnet, PC,
wwwv.smithsovik.com, with New York offices in
Syracuse, Buffalo, White Plains and Long Island.
He is a Dartmouth College graduate and has
his /D from Boston University School of Law.

At NCMIC, Quality
Experts and
Counsel Matter

NCMIC makes every effort to obtain
the best experts for the case being
litigated. They understand that
cases are often won or lost due to
the credibility and reputation of
the experts. Additionally, NCMIC
retains defense counsel who are
skilled in the chiropractic nuances
of a malpractice claim and are
knowledgeable about scientific
research. They have the resources
of the entire Claims department at
their disposal.

Notice of Board Election

Policyholders of NCMIC Insurance Company are members of National Chiropractic Mutual Holding Company and are hereby
notified that two directors are to be elected at the annual meeting to be held on April 20, 2020. The board of directors will

nominate two doctors for election.




Activate your
backup plan in

with the DCLong Term
Disability Insurance Plan

No one knows the future ...
that's why it's important to Activate your

have a backup plan to help backup plan today
protect your income. )

NCMIC can help with the DC Long =) Visit . .

Term Disability Insurance Plan, issued - Www.ncmic.com/Itdactivate
by The Prudential Insurance Company
of America. Call

800-769-2000, ext. 8261

Created specifically for Doctors of
Chiropractic like you, it includes benefits
and features for your needs.

Plus, it's easy to apply. With just ONE NCMIC

CLICK, you can secure up to $8,000 "
in monthly cash benefits in case of a We Take Care of Our Own
disabling injury or illness.

For details regarding the DC Long Term Disability Insurance Plan, go to www.ncmic.com/Itd. NCMIC Insurance Services is a licensed insurance agency. California license #0B84564. IA License #2002515. In NY: NCMIC Insurance
Agency. In MI: NCMIC Insurance Services Agency, Inc. For more information, call 1-800-769-2000, ext. 8499. Benefits payable may be adjusted by other disability benefits for which you qualify. This plan is sponsored by and for
members of the National Business Association for Chiropractors (NBAC). This plan does include a pre-existing condition limitation.

This plan is not available in Alaska.
This policy provides disability income insurance only. It does NOT provide basic hospital, basic medical or major medical insurance as defined by the New York Department of Financial Services.
North Carolina residents: THIS IS NOT A MEDICARE SUPPLEMENT PLAN. If you are eligible for Medicare, review the Guide to Health Insurance for People with Medi , which is available from the

Coverage under the DC Long Term Disability Insurance Plan is issued by The Prudential Insurance Company of America, Newark, NJ. Please refer to your certificate for Plan details, including any exclusions, limitations, and
restrictions which may apply. Contract series 83500

©2019 NCMIC NFL 3148-190962
1027710-00001-00
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Thinking of a Cash
Practice? Opting Out |
of Medicare?

AL

By Mario Fucinari DC, MCS-P, CPCO

If you're like many doctors, you dislike the hassles of complying with Medicare
regulations. You may have even considered opting out of Medicare or
becoming a cash-only practice.

However, it is important to realize that opting out of Medicare is not an option
for DCs. The regulations state:

“Opting out of Medicare is not an option for Doctors of Chiropractic. _

Note that opting out and being nonparticipating are not the
same things. Chiropractors may decide to be participating or .
nonparticipating with regard to Medicare, but they may not opt out.” I\/l e d | C a re

(MedLearn Matters SE0479).
Approval
In other words, a provider must be authorized to treat

a Medicare patient. Medicare wants to ensure you
are an approved provider to

Medicare wants to make sure you are who you say you are and there are . . .
provide services to Medicare

no sanctions or red flags on your license. Participating should be viewed

as being in-network, and nonparticipating is out-of-network in Medicare. patients. Therefore, you must
Whether you are in-network or out-of-network, in Medicare, you must file initially gain Medicare approval
a claim for all active care/treatment or if the patient requests that one by completing the 855

be filed. Therefore, since you must file a claim, a cash-only practice is not

application form. Then, every
possible if you are seeing Medicare patients.

five years, you must revalidate
The False Claims Act, Anti-Kickback Statute and HIPAA regulations mandate with Medicare. You can look up
that an accurate claim must be filed when applicable or at the patient’s the National Provider Identifier
request. Recently, CMS released the following statement, “One of the key
legal issues is the extent to which the cash-only practice handles services
that are routinely or statutorily covered by insurance—such as manipulation
in Medicare.”

Additionally, the Medicare Processing Manual 870.8.6, governs the timing _

for charging Medicare—Medicare law prescribes specific time limits within
which claims for benefits may be submitted with respect to physician and
other Part B services payable on a reasonable charge or fee schedule basis.
The Patient Protection and Affordable Care Act, Section 6404, reduced the
maximum time period for filing Medicare Part A and Part B claims to no
more than 12 months after the date of service. In other words, if you see

a Medicare patient, you and your corporation must file a claim for covered
services within one year, following the date of service.

(NPI) number for you and your
corporation at data.CMS.gov.

Continued on Page 6
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Examples

Following are some examples of how providers and their patients could be
affected by participating, not participating and/or opting out of Medicare:

Example 1: Lois Smith, MD, is a family practitioner. She has opted out of
Medicare. As such, she treats Medicare eligible patients, but informs them
ahead of time that she does not accept Medicare. If the patient chooses to
see Dr. Smith, the patient will most likely have to pay cash out of pocket. In
this instance, Dr. Smith is a medical physician and has the opportunity to opt
out of Medicare.

Example 2: Sam Jones, DC, has been approved by Medicare to treat Medicare
beneficiaries. He has chosen to be a participating (in-network) provider with
Medicare. When a Medicare patient enters the office for active care, spinal
manipulation is considered a covered service (spinal manipulation is the only
service currently permitted and covered by Medicare). Therefore, Dr. Jones
must file a claim for the manipulation with Medicare. The patient will pay the
20 percent copay if he or she does not have Medigap insurance. Any other
services rendered not covered under Medicare would become the patient’s
responsibility for payment. Charges for the noncovered services would be
charged as Dr. Jones' usual fee, also known as the “Charge Master” fee.

Example 3: Patricia Brown, DC, has been approved by Medicare to treat
Medicare beneficiaries. She has chosen to be a nonparticipating (out-of-
network) provider with Medicare. When a Medicare patient enters the office
for active care, spinal manipulation is considered a covered service, Dr. Brown
must file a claim for the manipulation with Medicare. The patient will pay the
amount charged up to the limiting charge. A limiting charge is an upper limit
on how much doctors who do not accept Medicare's approved amount as
payment in full can charge to people with Medicare. Federal law sets the limit
at 15 percent more than the Medicare-approved amount. The patient will
then receive reimbursement from Medicare in most instances, and from the
Medigap insurance, if the patient has coverage. Medicare pays 80 percent of
the approved amount, Medigap pays 20 percent of the approved amount.
The remaining balance, up to the limiting charge, is paid by the patient.

Example 4: Thomas Waters, DC, has not applied to Medicare as a provider.
He has opted out of Medicare. As such, he treats Medicare eligible patients,
but informs them ahead of time that he does not accept Medicare. If the
patient chooses to see Dr. Waters, he or she will probably have to pay cash
out of pocket. THIS IS NOT ALLOWED, SINCE CHIROPRACTORS ARE NOT
ELIGIBLE TO OPT OUT OF MEDICARE.

Dr. Fucinari is a Certified Professional Compliance Officer.
He is in private practice in Decatur, lllinois, offers compliance
consulting and is a frequent continuing education speaker.
For further information, contact Dr. Fucinari at
Doc@Askmario.com.

Confused by the terminology?

See Medicare terms defined: https://www.medicareinteractive.org/resources/glossary
References:

Opting Out definition and restrictions:
https://med.noridianmedicare.com/web/jeb/enrollment/opt-out

Fraud and Abuse Laws: https://oig.hhs.gov/compliance/physician-education/O7laws.asp

Each Time You
Refer a Friend ...

Thank you for choosing NCMIC's
Malpractice Insurance Plan. Are you
happy with the service, coverage and
value you receive?

If so, we hope you'll recommend
NCMIC to a friend ...

You'll get a ¥25 Amazon
gift card for each referral
we talk to!

Refer as many fellow DCs as you'd like.

Call 800-769-2000, ext.3340

Goto )
www.ncmic.com/

referral

NCMIC

We Take Care of Our Own’

NCMIC's Malpractice Insurance Plan is underwritten by NCMIC
Insurance Company. In the states of Florida and New York, the NCMIC
Malpractice Insurance Plan is issued by NCMIC Risk Retention Group,
Inc. We request that each referral is a licensed D.C. who is not currently
insured by NCMIC's Malpractice Insurance Plan. We Take Care of Our
Own is a registered service mark of NCMIC Group, Inc. and NCMIC Risk
Retention Group, Inc. Other trademarks, service marks and trade names
referenced are the property of their respective owners

©2019 NCMIC NFL 3340



Need New Equipment?

Save Money with Uncle Sam
... and NCMIC!

If you're planning to buy new or used
equipment for your practice, you can
save substantially with Section 179 of
the tax code ... and NCMIC!

Start using your new equipment by December 31,
2019, and you may be able to deduct the entire

purchase amount on your 2019 taxes. Plus, NCMIC offers you:

% The amount you save in taxes could be
more than you’'ll pay in loan payments the

entire first year. % NO wait; credit decisions
in as few as 2 hours

% Personalized service

% Plus, for a limited time, NCMIC will waive

the $200 documentation fee! % NO payments for 90 days
Act before December 31, 2019 * NO down payment
If you need a new table, X-ray system, computers or .
practice management software, don't wait. * NO prepayment penalties
Act now to SAVE ON TAXES and SAVE $200 on Act before
documentation fees. December 31, 2019!

El) Complete the Express Application
w» todayatwww.ncmic.com/2019

Questions? NCMIC

Call 800-91 5-3007, ext. 5670 We Take Care of Our Owrn’

Minimum loan amount is $3,000. Equipment loans offered by NCMIC Finance Corporation (NCMIC) are subject to credit approval. NCMIC and the equipment vendor you select are separate companies, are not
agents of one another, and have no autharity to bind one anather to financial or other contractual obligations. Consult your attorney or financial advisor for specific legal or tax advice before entering into any type of
financing arrangement. Loans made or arranged are pursuant to a California Finance Lenders Law license.  ©2019 NCMIC NFL 5670-190965
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CAN | WHAT
COME BACK? SHOULD
1 DO?

Disruptive
Former Patient
Wants to Return

QUESTION: | dismissed a patient who used a racial slur and intimidated
one of my staff members. Suffice to say, his behavior was disrespectful
and disruptive to the practice. Now he wants to return to care, saying
he’s changed. What should | do?

ANSWER: Considering that the patient's behavior may have been due to a physical
or mental health issue or a substance abuse problem, you may believe you need to
accommodate him. However, it can be beneficial to consider the following before
making this determination:

® Find out what changes the patient has made to remedy : ?
the situation (e.g., counseling or substance abuse treatment). a \/ | C e !

* Decide whether there has been a sufficient length of time Call NCMIC's confidential
between the patient’s discharge and his return to care. Claims Advice Hotline

at 800-242-4052 to
talk with a professional
claims representative

o Ask staff members for their perspective on whether to
re-accept the patient into the practice.

If you decide to allow the patient to return, make sure you establish ground rules for about any concern or
future encounters. This includes meeting with the person to go over his rights and situation you're not sure
responsibilities and agreeing upon what will happen if issues reocccur. how to handle

It's not always easy to determine whether to allow a dismissed patient to return to _

your care. However, each situation needs to be addressed independently, based
on the circumstances surrounding the patient’s dismissal and the egregiousness of
their actions.

Depending on the circumstances, you may decide to accept them as a patient once
again. If you have questions about how to handle this challenging decision, please
contact the NCMIC Claims Advice Hotline at 800-242-4052.

Examiner is published quarterly for policyholders of NCMIC's Malpractice Insurance Plan. Articles

may not be reprinted, in part or in whole, without the prior, express written consent of NCMIC.
Information provided in the Examiner is offered solely for general information and educational N‘ MI‘
purposes. It is not offered as, nor does it represent, legal advice. Neither does Examiner constitute

a guideline, practice parameter or standard of care. You should not act or rely upon this information We Take Care of Our Own’
without seeking the advice of an attorney. If there is a discrepancy between Examiner and the policy,
the policy will prevail. ©2019 NCMIC NFL 3945




